U.S. COURTS
DEC 10 2014

UNITED STATES DISTRICT COURT

DISTRICT OF IDAHO Revd Filed Time_____

IN RE:

RETROACTIVE APPLICATION OF
U.S.S.G. AMENDMENT 782

ELIZABETH A. SMITH
CLERK, DISTRICT OF IDAHO

GENERAL ORDER NO. 285

To promote the efficient processing of motions for a sentence reduction under the

retroactive application of U.S.S.G Amendment 782, the U.S. District Court for the District of

Idaho adopts the following Procedural Order. The Procedural Order has been reviewed and the

Court finds that the cases cited therein remain appliéable law. The Court further finds that this

Procedural Order shall be entered through incorporation by reference to this General Order.

IT IS ALSO HEREBY ORDERED that the Clerk of the court may make ministerial

changes to the attached Procedural Order without revision of this General Order.

Dated: 472-1D- zoty




UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF IDAHO

PROCEDURAL ORDER
Drug Retroactivity Cases

Based upon the stipulation for a procedural order, filed on November 5, 2014, and signed
by the United States of America and the Federal Defender Services of Idaho, the Court hereby
enters the following order adopting the procedure proposed by the parties to address cases
affected by the retroactive application of the United States Sentencing Commission's amendment
of the base offense level for drug trafficking offenses.

BACKGROUND

In Amendment 782 to the United States Sentenciﬁg Guidelines, effective November 1,
2014, the Sentencing Commission lowered the penalties for most drug offenses by reducing most
offense levels on the 2D1.1 Drug Quantity Table by 2 levels. In Amendment 788, the
Commission decreed‘that Amendment 782 méy be applied retroactively to lower the sentences of
previously sentenced inmates. The Commission has authority to apply Amendment 782
retroactively under 18 U.S.C. § 3582(c)(2). This code section also provides that a court may
reduce a defendant's term of imprisonment upon motion of the defendant, the Bureau of Prisons,
or the court's own motion, after considering the factors set forth in 18 U.S.C. § 3553(a), and if

the reduction is consistent with applicable policy statements from the Sentencing Commission.




The policy statements applicable to this Amendment are detailed in U.S.S.G. § 1B1.10.
This section specifies that thé Amendment does not go into effect until November 1, 2014, and
that no inmate may be released prior to November 1, 2015 as a result of application of the
amendment. The extent of the reduction is strictly limited to the low end of the new applicable
guideline, with one exception (where the defendant received a below-guideline sentence based
on substantial assistance). See U.S.S.G. § 1B1.10(b).

In Dillon v. United States, 560 U.S. 817 (2010), the Supreme Court addressed the process
for application of a retroactive guideline amendment, emphasizing that Section 1B1.10 is
binding. The Court required district courts to engage in the following two step process:

1. First, the court must determine the defendant's eligibility and the extent of the
reduction authorized by determining the amended guideline range that would have
been applicable to the defendant had thé amended range been in effect at the time of
sentencing. The court shall substitute only the amendment to the base offense level,
and shall leave all other guideline application decisions unaffected.

2. Second, the court shall then consider any applicable § 3553(a) fé.ctors and determine
whether, in its discretion, the reduction authorized is warranted in whole or in part
under the particular circumstances of the case.

Dillon, 560 U.S. at 827.

In General Order 283, this Court appointed the Federal Defender Services of Idaho
(FDSI) to represent all defendants potentially affected by this retroactive amendment, unless the
defendant has retained counsel. This Court also ordered FDSI to identify defendants with a
| claim for relief under the amended guidelines, ordered the United States Probation Office

(USPO) to disclose relevant information to FDSI to assist in this process, and encouraged FDSI,




USPO, and the United States Attorney's Office (USAO) to assist the Court in identifying those
cases deserving of priority treatment.

rIn an effort to comply with General Order 283, the ‘USAO, FDSI, and USPO have met
and agreed to a "review committee" procedure for cases affected by the retroactive amendment.
In order to effectuate this process, the Court hereby enters an order for the following procedures:

PROCEDURE

1. Personnel from The United States Attorney's Office (USAO), Federal Defender Services
of Idaho (FDSI), and the Unitéd States Probation Office V(U SPO) shall meet periodically
to review a set number of cases in order to determine each defendants' eligibility for a
reduction in sentence as a result of the retroactive amendment. This "review committee"
will attempt to reach an agreement on each defendant's eligibility for a reduction, and the
extent of a reduction, if applicable. The review committee will consist of the following
individuals:
a. Justin D. Whatcott, Assistant United States Attorney;
b. Samuel R. Rubin and Mark J. Ackley, Federal Defenders, and;
¢. Tonya McDonald, United States Probation Officer.
2. Cases reviewed by the review committee will consist of the following:
a. Defendants identified as eligible for a reduction by the United States Sentencing
Commission, as detailed in Attachment A;
b. Defendants identified as potentially eligible by FDSI or USPO, but whom do not
appear in Attachment A;
c. Defendants who file a pro se motion for a reduction, or contact the Court

requesting a reduction;




d. Defendants who are identified by their prior appointed counsel as potentially
eligible for a reduction.

3. The review committee shall prioritize the cases according to the gnticipated release date,
with defendants eligible for release on November 1, 2015 taking first priority.

4. The Court will refer all pro se motions for a reduction, letters written to the court
inquiring about a reduction, and any other motions or communications from a defendant
or his appointed counsel which reference the reduction, to the review committee.
Motions filed under 28 U.S.C. § 2255 which contain only a request for a reduction in
sentence as a result of the guideline amendment will be referred to the review committee.
However, motions filed uﬁder 28 U.S.C. § 2255 which contain claims in addition to a
reduction under 18 U.S.C. § 3582 will not be referred to the review committee.

5. After reviewing each case, the review committee shall determine which of the following
is appropriate:

a. Stipulation for a reduction: Upon agreement between the USAO and the FDSI

that a defendant is eligible for a reduction, and a specific reduction is appropriate,
the parties shall enter into a stipulation to be filed with the court, along with a
proposed order, providing for a specific reduction in sentence.

b. Stipulated notice that a defendant is ineligible for a reduction: In cases in which

the parties agree that the defendant is not eligible for a reduction, a notice to the
court shall be filed explaining Why the defendant is ineligible.

c. Stipulation on eligibility only: In cases in which the parties agree that the

defendant is eligible for a reduction, but the Government objects to a reduction in




full or in part, a stipulation on eligibility shall be entered and filed with the Court,
the Government shall file its objection to a reduction, and the FDSI may respond.

d. Motion for Reduction & Government Objection: In cases in which no agreement

is reached on eligibility, the FDSI shall file a motion for a reduction, and the
Government shall respond in writing.

6. Prior to each review committee meeting, the USPO shall provide to the USAO and FDSI
the following documents for each case to be reviewed:

a. The presentence investigation reports, including the initial and final presentence
investigation reports, and the addendum;

b. The Judgment of Conviction;

c. The Statement of Reasons.

7. Ifrequested by the USAO, FDSI, or the Court, the USPO shall assist in obtaining
information from the Bureau of Prisons regarding a defendant's post-sentencing conduct
while incarcerated.

8. Ifrequested by the Court, the review committee shall prepare a report detailing its
progress in reviewing and addressing cases potentially eligible for a reduction, and shall
specifically provide the progress reached on the cases identified in Attachment A.

IT IS SO ORDERED.
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