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In 2005, 1 authored a book entitled
1895-1975: The First 50 Women in Idaho
Law, summarizing the personal and pro-
fessional histories of the first 30 women
admitted to practice law in Idaho. Ever
since, people have asked me to do some-
thing similar for the first 50 men 1o prac-
tice law in Idaho. This article - while not
as detailed as my previous book ~ identi-
fies the first 50 men admitted to practice
faw before lda-
ho’s  Territorial
Supreme  Court.
In  particular, it
highlights the ac-
compiishments
of the first two
lawyers  admit-
ted to practice in
Idaho —~ Hartweil
Lytton Preston, a
Harvard graduate
from Ohio, who
was an outspoken
anti-glavery activist and successful law-
yer; and Edward J. Curtis, a Princeton-ed-
ucated lawyer, who served Idaho in many
capacities, including as its long-serving
and much beloved Secretary of the 1daho
Territory. The remaining “first 50” men
- including 1daho’s first (serving) U.S. At-
torney, Boise’s first mayor and delegates
to Idaho’s Constitutional Convention -
arc also tdentified and discussed.
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In the beginning: Creation of the
Territory of idaho

The Idaho Territory was organized by
Act of Congress on March 3, 1863, out of
portions of Washington, Utah, Nebraska,
and the Dakota Territory, This Act vest-
ed the judicial power of the Terrifory in
a Supreme Court, district courts, probate
courts, and justices of the peace.! The
Act also provided that the Supreme Court
should consist of a Chief Justice and two
Associate Justices, appointed by the Pres-
ident of the United States for a four year
term. The Territory was divided into three
judicial districts.? In addition to serving
on the Supreme Court, each justice was
required 1o “ride circuit” as a district court
judge in one of the three judicial districts.

On March 10, 1863, seven days after
the organization of the Territory, Presi-
dent Abraham Lincoln appointed Idaho’s
first members of the Territorial Supreme
Court: Aleck C. Smith and Samuel C,
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These men were not chosen so much -
for their legal ability, as their political party .~ -
affiliation (Republican) and close personal - -

ties to President Lincoln.

Parks were appointed as Associate Jus-
tices, and Sidney Edgerton was appointed
Chief Justice. These men were not cho-
sen so much for their legal ability, as their
political party affiliation (Republican) and
close personal ties to President Lincoln.
None of them was from Idaho.

Members of the Territorial
Supreme Court

Aleck Smith was born in Jacksonville,
Hlinois around 1838 and traveled to the
Washington Territory
in the 1850%s where
he served for a short
time as a prosecuting
attorney. There, he
met his future wife,
the daughter of the
surveyor-general  of
the Washington Ter-

ritory, Anson Henry, o _
and one of President Justice Aleck Smith
Linceln’s closest

friends. Henry was instrumental in the

creation of the Idaho Territory and in get-
ting his son-in-law appointed to the bench.
Smith was only twenty-five at the time of
his appointment and was assigned to cov-
er the First District by Governor William
Wallace. Inexperience and his reputation
for hard-drinking led to Smith’s removal
from office in 1866,

Samuel Parks was a close personal
friend of President Lincoln as the two had
practiced law in the same [liinois courts
vears before. Parks’s educational and le-
gal credentials were stronger than those of
Smith and Edgerton. He had a bachelor’s
degree from Indiana University, he stud-
ied law between 1838 and 1839, and had
a master’s degree from Iliinois College.
Parks administered the oath of office to
the first ldaho Territorial Legislature on
December 7, 1863, Governor Wallace
assigned the Second District to Parks

wlo, in the absence
of Justice Smith,
held & special term
of court in Lewiston
in January 1864 for
the high-profile trial
of Lioyd Magruder’s
murderers.  Shortly
thereafter, Justice
Parks convened the
Territory’s first term
of a district court in
Idaho City on Febru-
ary 23, 1864, After issuing a venire for
thirty-six jurors and admitting a number of
attorneys “having shown to the court that
they had been admitted in other states and
territories,” Justice Parks addressed those
in his courtroont on that historic day:

To some, and perhaps to a con-
siderable extent, the property, the
liberty and the lives of many men
depend upon my action in this
court. | do not think that a judge
can always decide aright; 1 know
that T cannot. All that [ promise is
that to the best of my ability [ will
discharge the duties incumbent
upon me, and by so doing strive to
secure the confidence of the bar and
of'the people. . . Amid the difficulty
and embarrassments of an vntried
position, of an unfamiliar practice
and heavy responsibility, 1 rely for
success much upon your assistance
and generosity. In some degree my
reputation depends upon the result
of this court; if it shall not succeed,

I am sure the fault will not be yours,
Hoping that it may not fail, and that
the just expectation of the commu-
nity may not be disappointed, I en-
ter upon the discharge of the duties
of the office assigned me.*

In April 1864, Parks returned cast for

a three-month leave of absence, later ex-
tended to four months because of faulty

Justice Samuel Parks




stage service." Parks finally returned to
[daho in August 1864, but left for Illinois
again in the fall when one of his children
died. Parks resigned from the Territorial
Supreme Court shortly thereafter. His
successor, Justice Milton Kelly, was ap-
pointed on April 17, 1865.

Chief Justice Sidney Edgerton, Idaho’s

first Chief Justice, never performed an of-
ficial act while on the :
Court. Edgerton was
born in Cazenovia,
New York in 1818.
He attended country
schools during his
childhood and later
the Genesee Wesley-
an Seminary in Lima,
New York. In 1844,
he moved to Ohio
and began working
in the law office of
Congressman Rufus P. Spaulding, while
teaching for an academy in Tallmadge,
Ohio.’ He studied law and graduated from
the Cincinnati Law School in 1845. In
1846, Edgerton was admitted to the Ohio
bar and began practice in Akron, Ohio. In
1848, he married Mary Wright and was a
delegate to the convention that formed the
Free Soil Party. Edgerton was a success-
ful lawyer, serving as prosecuting attor-
ney of Summit County, Ohio from 1852
to 1856, whereupon he was nominated to
be a probate judge (which he declined).
Instead, Edgerton, who was an outspoken
abolitionist, served as a delegate to the
first Republican National Convention in
1856. Later, he served in Congress from
1858-1864 and as a colonel for the Union
Army during the Civil War. At the time
of his appointment to the Supreme Court
in Idaho, Edgerton was a lame-duck con-
gressman from Ohio.

Idaho’s first territorial Governor, Wil-
liam H. Wallace, assigned Edgerton to the
Third District, then composed of present-
day Montana and eastern Wyoming. When
Edgerton set out for Idaho, he was turned
back by the snow in the Bitterroot Moun-
tains (and the fact that his wife was preg-
nant). As explained by Bradley B. Wil-
liams in “Idaho’s First Territorial Judges™:
“Stuck in what was to become Montana,
Edgerton began working for the creation
of that territory out of Idaho. Edgerton re-
signed before he heard a single case on the
Idaho bench in order to accept his next ap-
pointment in 1864, governor of Montana
Territory.” His successor, Silas Woodson,
was appointed on July 28, 1864, but also
failed to qualify and enter on the duties of
the Chief Justice. Thus, on February 14,
1865, Chief Justice John R. McBride” was
appointed to succeed him.

Sidney Edgerton

The first order of business was to admit
H. L. Preston as an attorney and counselor of the Court.
Mr. Preston thereby became the first person
admitted to practice law in Idaho.

First session of Territorial
Supreme Court

Convening a full Supreme Court
proved as difficult as appointing each of
its members. The first session of the Ter-
ritorial Supreme Court was scheduled to
convene at Lewiston (the territorial seat
of government at the time) on August 1,
1864. However, because no justices were
present, Court was adjourned from day to
day by the Sheriff until August 8, 1864
when Justice Smith was present, and, even
then, adjourned until December 4, 1864.

On December 4, 1864, the Supreme
Court convened at Lewiston with Jus-
tice Smith in attendance. Once again, a
quorum could not be reached so Court
adjourned “until the next regular session
unless sooner convened by law.” No term
of the Territorial Supreme Court was held
during 1865. Although an attempt was
made to hold a term in January 1866, only
Justice Kelly was present and, therefore,
he adjourned Court to May 14, 1866. On
that day, Court was opened; however once
again, only one justice was present and
Court was adjourned from day to day until
May 30, 1866. On May 30, 1866, Chief
Justice McBride was present, but no court
business was done.

On May 31, 1866, Chief Justice John
R. McBride, Justice e
Milton Kelly and
Justice Aleck Smith,
sat together for the
first time and con-
vened Idaho’s Terri-
torial Supreme Court
in Lewiston.® The \
first order of busi- NETECIZEED
ness was to admit Chief Justice John R.
H. L. Preston as an  McBride
attorney and coun-
selor of the Court.” Mr. Preston thereby
became the first person admitted to prac-
tice law in Idaho.

H.L. Preston — First attorney admit-
ted to practice in Idaho

Hartwell Lytton (“H.L.”) Preston was
born on June 20, 1821 in Campbell Coun-

ty, Virginia on a small farm his parents
owned about 6 miles west of Lynchburg.
Preston was the ninth child in a family of
sixteen. His parents,
Peter and Abi Hole
Preston, were anti-
slavery Quakers who
moved to a farm near
Hanoverton, Ohio in
1825, 1t is believed
that Preston attended
and graduated from
Harvard.

In 1845, Pres-
ton was a teacher in
southern Ohio at Fort
Soakum. There, he joined with other early
anti-slavery activists and the Underground
Railroad. Soon, it “became known that
[Preston] was a prominent anti-slavery
man, and he had the manhood to declare
his sentiments in public.”'® Preston reg-
ularly lectured on the subject of slavery
and, on one particular night, aroused the
anger of a mob who “all full of whiskey
and with their best and only arguments,
rotten eggs and scandalous and blasphe-
mous language . . . took possession by
force and besmeared the school room,
books and many ladies dresses with rot-
ten eggs, and gave Mr. Preston more than
his share.”"" These types of incidents only
seemed to harden Preston’s resolve to
speak out against slavery. Preston began
traveling around the countryside to lecture
against slavery. Indeed, according to the
1850 Census, Preston was engaged as a
“Free Soil Lecturer” — he traveled around
the country, advocating the political view
that any new states admitted to the union
not be allowed to hold slaves.

By 1854, Preston’s travels had taken
him to Crescent City, California where
he began the practice of law and became
a noted criminal lawyer. He continued
his anti-slavery lectures and was very in-
volved in politics. In 1853, Preston was
appointed chairman of the Crescent City
Democratic County Convention. In 1855,
Preston’s brother, Lindley Murray Pres-

Hartwell Preston
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ton, joined him in Crescent City to prac-
tice law. Preston continued to practice
law and remained invelved in local poli-
tics in California until 1863, when he and
others in Crescent City organized a Union
League to support the government in com-
bating the southern rebellion. Although
there is no record that Preston ever served
in the military, he is often referred 1o as
“Colonel Preston” after the Civit War.

In 1866 - three years after Idaho was
admitted as a territory — Preston made his
way to Idaho, presumably to continue his
anti-slavery lecturing. On May 31, 1866,
Preston was admitted to practice law in
Idaho — becoming the first lawyer admit-
ted to practice before the Idaho Territorial
Supreme Court. Preston practiced law
with J.B. Rosborough through approxi-
mately 1873, In 1870, Preston lived and
worked in Silver City.

In April 1872, Preston — perhaps wea-
ry of traveling on the leciure circuit — and
his brother purchased a vineyard near
Cloverdale, California with the purposc of
retiring there to grow grapes. After lying
up his practice in ldaho, Preston moved
to California in October 1872. The local
paper reported the event:

H. L. Preston came down on
Thursday from Idaho City where he
had been to settle up the Vantine es-
tate, and left Saturday morning for
Silver City. He will travel thence
to San Francisco where he will
make his headquarters. He and his
brother have purchased a vineyard
in Sonoma County. Between the
vineyard and the practice of his pro-
fession in San Francisco, we take
it the Colonel will engage his time
pleasantly. We arc sorry to spare
him from Idaho, but he has our hest
wishes wherever he may be.?

Preston practiced law in San Francisco
from 1874 to 1876. During this time, he
met Emily Lathrop Appleton Burke. Em-
ity was well known and had a busy (unli-
censed) practice as a spirifual leader and
healer who prescribed her own home-
brewed remedies and concoctions, They
were married on May 30, 1875 and moved
to the property near Cleverdale in 1877 or
1878 with plans to refire. But retirement
proved difficult for Emily because her
patients followed her seeking treatment.
Concluding that it was God’s will that
she continue to work, the Prestons built a
hospital and medicine house for Emily’s
practice and devoted followers were al-
towed to build houses on the Preston land.
The Prestons held church services in their
home and Preston gave spiritual lectures
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Curtrs urged Ieg:slators to devote thefr

i _ettentton to: correctmg mconsrstencres m
e eXIStmg laws rather than the
enactment of new ones

in the meeting house. Emily professed to
be able to “read the words of God written
on walls of light” and would present these
messages to their assembled group. Pres-
ton fully endorsed his wife’s calling and
believed in the divine inspiration for her
gifls. The Preston ranch grew and became
known as the Preston community. Both
H.L. and Emily were highly respected in
Sonoma County.

Preston died at the age of 69 on De-
cember 12, 1889 in the town that came to
bear his name, Preston, California.

Remaining “First 50” Men admitted
to ldaho Supreme Court

During 1866, the Territorial Supreme
Court admitted a total of twenty-nine at-
torneys o practice law in the territory.
Some of them include:

2. Edward (“Ned”} . Curtis (admit-
ted on May 31, 1866), Curtis was born in
Worcester, Massachusetts in 1827, After
graduating from Princeton University in
1848, Curtis went to Boston and studied
iaw under the celebrated JLlIlSl Rufus Cho-
ate. While there, he
received news of the
discovery of gold in
California and de-
cided to head west,
arriving in San Fran-
cisco in 1849, After
a short time secking
gold, he resumed his
legal studies with
Judge Chipman in
San Jose and Judge
Murray in Sacramento. In 1851, he be-
came the editor of the newspaper in Yreka
and was twice elected to the Legislature
from Siskiyou County. In April 1856, he
was admitted to the California bar and be-
gan practice in Weaverville. Curtis also
served as judge of the Court of Sessions
in Trinity County for two years.

In 1856, Curlis married Susan L.
Frost, a popular school teacher in Sacra-
mento. They were the parents of five chil-

Edward J. Curtis

dren. Their eldest, Edward L. Curtis, later
served as Secretary of the Territory and
Acting Governor (Jike his father) and reg-
ister of the land office, until his carly death
in 1890. Their remaining children were
Anna, William R., John J., and Henry C.
Curtis’s oratory skills were unmatched,
as exemplified by his being elected to the
Oregon legislature after a brief stop in
southern Oregon on his way to the Wil-
lamette Valiey in 1856. Curtis heard that
a democratic convention was being held
there and dropped int to the hall where he
met a friend who asked him to make a
speech. Curtis complied and “so electri-
fied the convention that although a non-
resident, and really a republican in poli-
tics, he was nominated for the Legislature,
stopped over and made the campaign, was
elected and served the term.”"

Atthe outbreak of the Civil Wag, Curtis
was commissioned as a second lieutenant
by Governor John L. Downey, in a com-
pany of the Second Brigade of California
volunteers, bat his command was never
ordered to the front. When his property
in Weavetville, California was destroyed
by a flood, he moved to Virginia City, Ne-
vada where he formed a law partnership
with Thomas Fitch.

In 1864, Curtis traveled to Idaho with
Richard T. Miller and Hill Beachy' and
set up a practice with Milfer in the new
and prosperous mining camp of Silver
City. Curtis was admitted to practice be-
fore the Territorial Supreme Court of Ida-
ho on the first day it convened, May 31,
1866. Thereafter, on July 1, 1868, Cur-
tis’s law partner — Mitler - was appointed
as one of the Associate Justices of the
Idaho Territory.

On May 4, 1869, Curtis was appointed
Secretary of the Territory by President
Grant, whereupon he moved to Boise.
Under Idaho’s Organic Act, the Secretary
of the Territory acted as Governor when-
ever a vacancy existed in the Governor’s
office or the Governor was absent. Given
that the first few men appointed as Gov-
ernor of the 1daho Territory failed to take




the office (e.g., Gilman Marston, Alexan-
der H. Conner, and Thomas M. Bowen),
Curtis had the distinction of holding the
office of Governor longer than any of
them (although never appointed to such
office). One of Curtis’s first acts as Secre-
tary was to take steps to cstablish a work-
ing state library and, in a message to the
Idaho Legislature on December 8, 1870,
Curtis urged legislators to devote their
allenlion to correcting inconsistencies in
existing laws rather than the enactment of
new ones.

In 1874, Curtis (as Secretary of the
Territory) was directed by the legislature
to compile the laws of Idaho, both gen-
eral and special, from first to seventh ses-
sions, inclusive. The legistature further
instructed him to have 300 copies printed
and distributed, provided Congress would
make an appropriation to pay the expense
of publication and distribution. Curlis
compiled the laws as directed, but it ap-
pears that Congress failed to make the
necessary appropriation for the print-
ing. Curtis offered his manuscript to the
eighth legislature for $3,500. This offer
was accepted and the legislature ordered
territorial warrants to be issued in pay-
ment thereof. Before the end of the ses-
sion, however, members of the legislature
concluded that Curtis’s compilation was
not sufficiently complete and, therefore,
passed an act creating a board of three
members, 1o serve without pay, to make a
thorough code revision. An appropriation
of $1,400 was madec to cover the cost of
printing the revised edition and the board
was authorized to include all acts from the
cighth session of the legislature, although
not all of the acts of that session were in-
cluded for some reason.

Curtis was appointed a delegate to
the Republican National Convention in
1872 and served as Adjutant-General of
the Territory at the time of the Indian War
in 1877-1878, whereupon he secured sev-
eral peace treaties with “hostile chiefs” in
southern Idaho. Given his “excellent re-
cord,” President Chester Arthur appointed
him as Secretary of the Territory in Febru-
ary 1889 “entirely without solicitation on
the part of Judge Curtis, and even without
his previous knowledge.”* Curtis was re-
appointed by President Harrison in Febru-
ary 1889, holding the office untii the state
was admitted. From (890-1893, Curlis
served as Adjutant-General for the newly-
formed State of Idaho.

Early lawyers in the Idaho Territory
were known for their vast book collec-
tions, which were sometimes loaned out.
Curtis was no exception, being the proud
owner of a valuable law library that was,

Cun‘rs served as Adjutant—General of the
Terrttory at the time of the .Indian War in 1877~18 8
whereupon he secured several peace treatfes
w:th “host:le chfefs fn southern Idaho '

unfortunately, destroyed by fire in 1882,
Undaunted, Curtis continued to advocate
for libraries, traveling to Washington,
D.C., to secure a $5,000 appropriation to
cstablish the Idaho Law Library. In addi-
tion, he donated a book collection in 1886
to start the territorial penitentiary’s first
library.'s

After Idaho became a state, Curtis went
back to the practice of law for a short time
ungil his death on December 29, 1895,
Governor Hawley referred to “Governor”
Curtis as “one of the most distinguished
members of the carly Idaho bar.™'” He is
buricd in Boise’s Pioneer Cemetery.'®

14.  George Ainslie (admitted on June
6, [866). Ainslie was
born on Oclober 39,
1938 in Boonville,
Missouri. Shortly
therecafter, his family
moved to Scotland
until 1844 when they
returned to Missouri.
Ainslic attended St
Louis University in
1856 and 1857 and
graduated from the
Jesuit College at St. Louis with a jaw de-
gree and was admitted to the Missouri bar
in 1860. Ainslie practiced law briefly in
Boonville, Missouri but moved to Colo-
rado in 1860. In 1862, Ainslie moved to
Elk City, 1daho to mine. One vear later,
Alnslic moved to 1daho City.

Ainstie married Sara Owens on March
27, 1866 in Boise, and was admitted
to practice in the Territory of Idaho on
June 6, 1806. Ainslie practiced with R,
E. Foote in Idaho Cily, mined, and edited
the ldaho World newspaper {1869-1873).
He was elected to serve as a member of
the Territorial Council (1865-1867) and
as district attorney for the Second District
from 1874 to 1876. In 1878 Ainslie was
elected as the territorial representative to
Congress, but was defeated for re-election
in 1882, Given his political involvement
and service as Chairman of the Democrat-
ic Party, Ainslie was elected to the Idahe

George Ainslie

Constitutional Convention as a delegate
from Boise County, According to Den-
nis Colson in Jdahos Constitution: The
Tie That Binds, “Ainslic was an important
spokesman for the Democratic caucus at
the constitutional convention, even though
he was more highly regarded for his writ-
ing than speaking. He was chosen (o au-
thor the address encouraging the adoption
sent by the convention with the constitu-
tion.”  Thereafier, Ainslie continued his
active involvement with the Democratic
Party and served on the national Demo-
cratic committee from 1896 to 1900,
Ainslie moved to Boise in 1890 where
he worked to form the Boise Rapid Tran-
sit Company and the Artesian Hot and
Cold Water Company. He was vice-pres-
ident of the Astesian Water Company for
10 years and served as one of its direc-
tors until 1902, Ainslie and his wife had
two children, Lucy and Adelma. Ainslic
moved to California in 1908 and died in
Oakland, California on May 9, 1913.7

22, Samuel A, Merritt (admiited on
June 11, 1866). Merritt was a successful
lawyer and politician prior to moving to
Idaho and is perhaps best remembered as
the last man to serve as Chief Justice of
Utah’s Territorial Supreme Court.

Merritt was born
in  Staunton, Vir-
ginia on August 15,
1827, He attended
the Staunton Military
Academy and gradu-
ated from Washing-
ton College (now
Washington and Lee
University) in Lex-
mgton, Virginia, in
1848. Merritt moved
to Mariposa County,
California in 1849 and served as county
clerk and public administrator in 1850,
He served as a member of the California
State Assembly in 1851 and 1852, rep-
resenting Mariposa and Tulare counties,
Merritt studied law and was admitted to

Samue! Merritt
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the California bar in 1852, when he be-
gan practicing. He continued his public
service, bemg elected to the California
State Senate in 1857-1862.

In 1862, Merritt moved to the Ter-
ritory of Idaho and was admitied to the
Idaho bar on June 11, 1866. As he did
in California, Merritt continued to be in-
volved in politics {as a Democrat}. Mer-
ritt served as a deiegate to the U.S. House
of Representatives from the Territory of
Idaho from March 4, 1871 through March
3, 1873. However, after losing his bid
for re-nomination, Mesritt moved to Sait
Lake City, Utah and engaged in mining
operations and the practice of law. There,
Merritt continued to pursue his interest
in politics, serviig as city attormey from
1888-1890 and as a member of the Demo-
cratic National Committee in 1892,

Given his prominence in the bar and in
democratic politics, U.S. President Gro-
ver Cleveland appointed Merritt 1o serve
as Chief Justice of the Supreme Court of
the Territory of Utah in January 1894, He
held that position until Utal’s statehood in
1896. Merritt died in September 1910 at
the age of 83,2

25, Henry E. Prickett
on June 14, 1866).
Prickett was born in
England in 1839 and
lived with his wife
Martha and daughter
Ida in Black River
Falls, Wisconsin. In
the 1860°s, he served
one term in the Wis-
congin state legisla-
ture before moving
his family west to
Idaho City, then to Boise in 1863,

On June 14, 1866, Prickett was admit-
ted to practice before the Territorial Su-
preme Court of Idaho. Prickett worked
as a lawyer in Boise on tax matters and
eventually opened a law firm with Joseph
Miller - Miller & Prickett.

Prickett may be best remembered as
the first mayor of Boise, but that distine-
tion came about in an unusual way. On
December 12, 1864, the Idaho legislature
incorporated “Boise Cily” and required its
residents to approve a city charter. fn the
election of March 21, 1865, the charier
failed by twenty-four votes. On January
11, 1866, the charter again failed ~ fu-
cled by anti-government sentiment of its
residents. The legislature forced the issue
by stipulating that a temporary mayor and
council be named in the next charter. On
May 7, 1866, the mayor-clect and newly-

(admitted

Henry Prickett
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In January 1868 — jUSf two months after taking office —
- Prickett resigned as mayor of Boise, '
~having successfully started the city's

form of government.

elected city council refused to take the
cath of office, having run against the char-
ter previously. On January 21, 1867, the
“anti-charter” party easily won, bul city
officials refused to organize. Eventually,
the threat of losing land convinced the
voters of Boise 1o approve a city charter
(e.g., without a municipal government, it
was difficult for Boise residents to secure
title 1o city lots). Thus, the citizens of
Boise “grudgingly” apj );ovcd a commis-
sion form of city government in 1867 -
although anti-charter lcaders still refuscd
to participate. Indeed, mayor-clect L. B.
Lindsey refused to take the oath of office,
leaving city leaders without a mayor.

By 1867, Prickett had become a dis-
tinguished member of the Boise commu-
nity, being a practicing attorney with po-
litical experience. Accordingly, city lead-
ers asked Prickett to step into the role of
mayor of Boise when Lindsey refused to
do s0. Prickett accepted this appointment
and was sworn into office in the chambers
of Judge John Cummings, thus becoming
the first mayor of Boise.

Prickett’s first day in office was No-
vember 18, 1867, and his first official
act as mayor of Boise was 10 establish a
“Town Site Fund” for the purpose of run-
ning the city. The city councii authorized
Prickett to solicit up to $600 in loans in
order to pay for basic improvements. In
January 1868 - just two months after tak-
ing office ~ Prickett resigned as mayor
of Boise, having successfully started the
city’s form of government. Prickett re-
turned to his law practice in Boise and
later ran unsuccessfully for the territorial
council of Ada County. Despite this elec-
tion setback, Prickett was rewarded for his
ciforts with an appointment to the Territo-
rial Supreme Courl as Associate Juslice
on January 9, 18706.

On December 28, 1880, the Territo-
rial Legislature passed an act, authoriz-
ing the publication of a volume which
“shall contain all the decisions for the
court from its organization to the present
time.” Previously, a small volume of de-

cisions from 1867 had been published and
called “Volume 1 of Idaho Reports.” But,
those decisions were out of print and hard
to find. The Legislature authorized the
publication of the Supreme Court’s deci-
sions “because the public interests and the
spirit of public discussion and of freedom
of inquiry require that everything that so
closely concerns the communily should
be known and understood.” 1 Idaho iii
(1904). To distinguish the new reports
from the previous publication, the new
volume was designated “Volume 1, New
Sertes.” Justice Prickett was assigned
the arduous task of pulling together all of
the Supreme Court’s decisions from 1866
through 1880 for publication. The result
of his work, Volume 1, was published in
1904 with the following infroductory re-
marks from Prickett himself:
The pressure of official duties
has prevented the reporter from
completing the work for the printer
as carly as he desired, and if he is
entitled to any praise, it must be
founded on the accuracy with which
it has been performed; and we must
remain content witl the hope that,
in this respect, the result of our
labors will be found not entirely
wanting.”™
Prickett retired from the Court in 1884
and entered into privaie practice with Boi-
sean Joln B. Lamb. Prickett was also a
mason at Boige’s Shoshone Lodge.

Prickett died in his sleep during a visit
to Hailey on June 14, 1885, His body was
sent back to Boise via rail to Kuna, where
a delegation of officials (including Mayor
James Pinney, fohn Lemp, John Lamb,
and Adam Gasser) met him and took him
to the Masonic Hall. Prickett was buried
at the Pioncer Cemetery. His wife, Mar-
tha, died on August 13, 1890 and was bur-
ied at his side.”

28, George C. Hough (admitted on
August 6, 1866). Although President Lin-
coln appointed Richard Williams to serve
as the first U.S. Attorney for the District




of Idaho on March 10, 1863, Williams
declined soon thereafter and the U.S. At-
torney’s post sat vacant until February 29,
1864. On that day, President Lincoln ap-
pointed George C. Hough as U.S. Attor-
ney for the Territory of Idaho. Hough was
the only Idaho resident among the first
batch of territorial officials appointed. He
had been endorsed by Territorial Gover-
nor Wallace and by a number of promi-
nent Idaho Republicans. Hough served as
U.S. Attorney from 1864 to 1867, thereby
having the distinction as the first person
to serve as U.S. Attorney for the Territory
of Idaho. Thereafter, Hough served as a
Special Indian Agent in Idaho, dealing
with the Nez Perce tribe. Hough is listed
as “removed from Territory” as of 1881.%

Ofthese 29 men, few remained in Idaho
long. Indeed, by September 1881 (when
the first Idaho Report was published): five
had died; 19 had been “removed from the
Territory™; one had been appointed to sit
as an Associate Justice on the Supreme
Court (Henry E. Prickett); and only four
were still practicing law in Idaho (Edward
J. Curtis, Albert Heed, George Ainslie and
Frank Ganahl).*

The Idaho Bar nearing statehood

The last term of the Territorial Su-
preme Court was held from January
through March 1890 and adjourned on
March 5, 1890. The justices comprising
the Court at that time were Chief Justice
James H. Beatty” and Associate Justices
Willis Sweet and C. H. Berry. During its
27-year existence, the Territorial Supreme
Court rendered 268 decisions —an average
of about 10 cases per year (all of which
appear in the 1* and 2™ Idaho Reports).
In all, 141 attorneys were admitted to the
Territorial Supreme Court before state-
hood on July 3, 1890.%

Epilogue

Having spent a good deal of time re-
searching the earliest practicing lawyers
in Idaho, I have a great appreciation for
the personal and professional challenges
they faced along the way. While many
interesting facts can be gleaned from these
histories, perhaps one of the most interest-
ing facts (and a reflection of the chang-
ing roles of men and women in society)
is the amount of time it took for men and
women to be admitted to practice.

Between May 31, 1866 and January
19, 1870, the newly formed Supreme
Court for the Territory of Idaho admitted
50 men to the practice of law. In com-
parison, it took more than 100 years (e.g.,
until 1975) for 50 women to be admitted
to the practice of law in Idaho. The first

Having spent a good deal of time researching
the earliest practicing lawyers in Idaho, | have
a great appreciation for the personal and professional
challenges they faced along the way.

woman, Helen L. Young, a school teacher
from Wallace, was admitted to practice
before the Idaho Supreme Court on Oc-
tober 26, 1895. Ms. Young’s admission is
remarkable for many reasons, not the least
of which is the fact that at the time of her
admission, women did not have the right
to vote in Idaho and an Idaho statute lim-
ited the admission of attorneys to “white
males.”
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Endnotes

! The Organic Act provided that probate judges
would be elected in each county for 4-year terms,
and justices of the peace would be elected in town-
ships or citics for 2-year terms. The Territorial
Supreme Court had appellate jurisdiction over all
subordinate courts and each district court exercised
appellate jurisdiction over the probate and justice
courts in its district.

? After the Montana Territory was created in 1864,
reducing Idaho to its present size, the First District
was made up of all of North Idaho and court was
to be held in Florence in Idaho County, Lewiston
in Nez Perce County, and Pierce City in Shoshone
County. The Second District was made up of Boise
County which included all of the territory south of
the Salmon River to the Oregon and Nevada bor-
der. The county seal was at Bannock (the present-
day Idaho City). The Third District included all of
southeastern Idaho, “The experience of a 600-mile
ride on a horse or mule to hold court was not likely
to encourage lengthy judicial careers for territorial
justices.” Justice for the Times: A Centennial His-
tory of the ldaho State Courts at 12 (Ed. Carl F. Bi-
anchi, 1990).

3 James H. Hawley, Vol. | History of Idaho at 588-
89 (1920).

¢ After Justice Parks’s departure in April 1864,
George C. Hough, the Idaho U.S. Attorney and only
Idaho resident among the territorial officials, wrote
Governor Wallace a lament of Parks which typi-
fied local hostility toward non-resident appointees:
“Great God can we not have judges from among
ourselves or at least from Oregon, California or
Washington who understand us & can stay with us.
[Parks] gets $2500 from Government, $2500 from
the Territory & a docket fee of $10 — in each case 5
to $7,000 more, & stays 8 weeks in fifteen or sixteen
month[s].” “Absence of Idaho Territorial Officials
-1864”, Idaho State Historical Reference Series No.
376 at 2 (July 13, 1966).

5 Edgerton was a cousin of millionaire Anson Green
Phelps, which may explain his connections with
people in politics and power.

¢ Edgerton was not well-received by the people of the
Territory of Montana as they felt little loyalty to the
United States. Nonetheless, Edgerton put together a
quick census so that an election could be held. After
a number of Democrats were elected, confrontations
between Governor Edgerton and the Democrats fre-
quently occurred, causing trouble for the Montana
Legislature. In 1864, after numerous acts of lawless-
ness and with no help from the non-existent court
system, Governor Edgerton and his nephew, Wil-
bur Sanders, began the Montana Vigilantes. This
group met in secret and began trying and lynching
suspected criminals. In 1865, Edgerton went cast to
get funds for his territory — he had previously given
large sums of his own money to pay the cxpenses of
the Territory. After his gubernatorial term expired in
1866, Edgerton returned to Akron, Ohio to practice
law. He died on July 19, 1900.

7 Sixteen years later, on April 6, 1891, Chief Justice
McBride — then a lawyer in private practice — earned
the additional distinction of being the first attorney
admitted before the newly-created U.S. District
Court and Circuit Court for the District of Idaho
(Hon. James H. Beatty, presiding).

® During territorial days, from March 3, 1863 until
July 3, 1890, eleven men were appointed as Chief
Justice to the Territorial Supreme Court: (1) Sidney
Edgerton; (2) Silas Woodson; (3) John R. McBride;
(4) Thomas J. Bowers; (5) David Noggle; (6) Madi-
son E. Hollister; (7) Williams G. Thompson; (8)
John T. Morgan; (9) James B. Hayes; (10) H.W.
Weir; and (11) James H. Beatty. During that same
time, fifteen men were appointed Associate Justice:
(1) Aleck C. Smith; (2) Samuel C. Parks; (3) Milton
Kelly; (4) John Cummins; (5) Richard T. Miller; (6)
John R. Lewis; (7) William C. Whitson; (8) Madison
E. Hollister; (9) John Clark; (10) Henry E. Prickett;
(11) Norman Buck; (12) Case Broderick; (13) C. H.
Berry; (14) John Lee Logan; and (15) Willis Sweet.
Most of these men were eastern and midwestern
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lawyer-politicians who obtained their appointment
as a result of service to the Republican Parly. In-
deed, only (wo justices were residents of the Terri-
tory when appointed — Henry L. Prickett and Willis
Sweel. This can be explained in large part because
the Republican administration in Washington, D.C.,
made the appoiniments, but idaho was politically
dominated by Demoecrats more sympathetic to the
South during the Civil War.

? The first case submitied to the Territorial Supreme
Cowrt was that of Hill Beacky v B.F Lanikin, 1 1da-
ho 50 {1866). Alberl Heed represented the Territo-
rial Treasurer in this malter, which was dismissed by
the Court on consent of counsel.

10 CX. Dickenson, History of Belpre Washington
Cownty, Ohio (1920).

I id

2 fdahe Tri-Weekly Statesmen (Oct. 3, 1872),

3 fames. H. Hawley, Vol. | The History of 1daho at
211 (1920).

1l Beachy, the proprietor of the Luna House in
Lewiston, is perhaps best known as the man who
tracked down a group of outlaws who had murdered
his friend and prominent Lewiston packer, Lloyd
Magruder. Beachy followed the men to San Fran-
cisco and had them brought back 1o Lewisten where
Justice Parks held the first district court proceedings
in the Territory of [daho for Magruder’s murder. The
men were found guilty and hanged.

Y An Hhstrated History of the State of ldaho at 94
(Lewis Publishing Company 1899),

 Ned Curtis: Governor/Lawver/Librarian, Vol. 11:3
Idaho Legal Histery Society Newsletter at 3 (July
2010).

Y rames H, Hawliey, Vol. | The History of Idaho at
596 (1920).

¥ A number of the earfiest men admitied to prac-
tice in Idaho did not stay in the territory long. For
that reason, 1 have listed them in order of their date
of admittance, but have not discussed them in any
great detail hercin,  The third through fourteenth
tawyers admitted in Idabo fall into this calegory:
(3) William Law, Jr. {admilled on May 31, 1866) -
listed as “removed from Territery” as of 1881; (4)

Albert Heed (admitted on May 31, 1866) — served
as District Attorney for Ada County and in private
practice; (5) John Landesman (admitted on May 31,
1866) - listed as “removed from Territory™ as of 188;
(6) Theodore Burmester (admitted on June 1, 1866)
- practiced with Scaniker & Burmester. Listed as
“removed from Territory™ as of 1881; (7) Joseph
Milier (admitted on June 1, 1860) — practiced with
Henry Pricket in Miller & Prickett in Boise. Listed
as “removed from Territory™ as of 1881; (8) Wyalt A,
George (admitied on June 1, 1866) - practiced with
Curtis & George. Listed as “removed from Terri-
tory” as of 1881; (9) James S. Reynolds (admitted
on June 1, 1866) - listed as “removed from Terri-
tory™ as of 1881; (10) 1. N. Smith (admitted on June
1, 1866) - listed as deceased as of Sept. 1881; (11}
Joseph Combs {admitied on June 2, 1866) - listed as
“removed from Ferrilory™ as of 1881; {12) Joha C.
Henly {admilted on June 4, 1866) — practiced with
Gilbert & Henly, Listed as deceased as of 1881; and
{13} 1LB. Rosborough (admitted on June 5, 1866)
- practiced witl Rosborough & Presion. Listed as
“removed from Territory™ as of 1881,

¥ The fifteenth through twenty-first lawyers admit-
ted in Idaho are ag follows: (13) N, Caton (admit-
ted on June 7, 1866) - listed as “removed from Yerri-
tory” as of 1881; (16} C.B. Waile (admitted on June
7, 1866) — practiced with Rosborough & Waite. e
represenied Appellant in first ceported case in ldaho
Reports, J.B. Bloomingdale v. B.M. DuRell & Co., 1
Idaho 33-41 {1866) and served as District Attorney
for Boise Counly. Waile is listed as “removed from
Territory™ as of 1881; (17} C. Sims (admilied on
June 7, 1866) - listed as deceased as of Sepl, 18815
(18) E. W. McGraw (admitted on June 8, 1866) -
practiced with May & McGraw, He represented
Respondent in first reported case in ldaho Reports,

JB. Bloomingdale v. BM DuRell & Co., 1 ldaho

33-41 {1866) and served as District Atlorney for
Boise County. McGraw is listed as “removed {rom
Territory” as of 1881; (19) D. W. Douthitt {admitled
on June 8, 1866) ~ listed as “removed from Terri-
tory” as of 1881; (20) Charles H. Larabee {admitled
on June 9, 1866) « listed as “removed frem Terri-

lory™ as of 1881; and (21) William H. Davenport,
I {admitted on lunc 11, 1866) — Hsted as “removed
from Tersitory” as of 1881,

2 NW.0. Margery (admiticd on June 12, 1866) was
the wenfy-thizd atlorney fo be admitted in ldaho,
although his admission 1s a bil of a question mark.
His name has a strike mark through it on the original
Roll of Attorneys without any further explanation
and his name does nof appear on the list of atlor-
neys provided by the Supreme Court in {8 ldaho
xxxtil-xli (J918), R, L. Foote (admitted on June 13,
1866) is the twenty-fourth man admitted Idaho. He
is listed as deceased as of Sept. 188].

] Idaho at iv.

2 Franklin Miller (admitted on fune 14, 1866) was
the twenty-sixth man admilted in Idahe. He is listed
as “removed from Territory” ag of 1881, Andrew
Huggan (admitted on August 6, 18606) was the twen-
ty-seventh man admitted in ldaho. He practiced as
Huggan & Ganahl, but 1s listed as deceased as of
Sept. 1881,

# Frank Ganahl was the twenty-ninth man admitied
fo practice in Jdaho on August 7, 1866. e practiced
iz a firm called Huggan & Ganahl.

# The remaining “first 50™ Idaho attorneys were:
(29} Frask Ganahl; (30) George 1. Gilbert; (31) V.S,
Anderson; {32) 8.P. Scaniker; {33) Edward Nugent;
(34) Francis E. Ensign; (35) Henry Martin; (36) A.
C. Isaacs; (37} Richard Z. Johnsen {later, the first
President of the Idaho Stale Bar); (38) John A, Mc-
Quaid; (39) J.C.N. Moreland;  (40) Scth Weldy;
(41) 11, May; (42) Silas L. Howard; (43) Edward
H. McDaniel; (44) Jeremiah Browback; (45) E. T
Beatty; (46) P.E. Ldmondson; (47) Jonas W. Brown;
(48) 1. W. Huston; (49) L.P. Higbee; and (50) R.H.
Lindsay.

5 Shortly thercafler, on March 7, 1891, Beatty was
commissioned ag a federal judge for the newly cre-
ated District of idaho and began holding court, al-
though his appointment was not confirmed by the
Scnate uniil February 1892,

AL that time, lawyers could be admitied by the Su-
preme Courl lo practice as “attorneys and counsel-
ors™ in all courts of the state, or they might be admit-
ted by a district court {o practice only in that courl.
See Revised Idaho Statutes §3990 and §3991 (1887).
In 1909, the legislature remeved the opporlunity for
attorneys 10 be admitied only before the district
courts, See 1909 Idahe Session Laws at 109-110.

HOUR

Know a Lawyer in trouble with
drugs/alcobol or mental health problems?

Please contact the Lawyer Assistance Program for help.

www.SouthworthAssociates.net 800.386.1695
CONFIDENTIAL Toll free Crisis Line

866.460.9014
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