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Re le va n t  a n d  Re lia b le  

Ru le  104. Pre lim in a ry Qu e s t ion s

(a) In  Ge n e ra l. The  court m ust decide  any pre lim inary question  about whe the r a  
witness is  qua lified , a  p rivilege  exists, or evidence  is adm issib le . In  so  decid ing, 
the  court is  not bound by evidence  ru le s, except those  on  privilege .

• What’s the  standard? 
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Cu rre n t Fe d . R. Evid e n ce  70 2

A w it n e ss  w h o  is  q u a lifie d  a s  a n  e xp e rt  b y kn o w le d g e , skill, e xp e rie n ce , 
t ra in in g , o r e d u ca t io n  m a y t e s t ify in  t h e  fo rm  o f a n  o p in io n  o r o t h e rw ise  if:

(a ) t h e  e xp e rt ’s  sc ie n t ific , t e ch n ica l, o r o t h e r sp e c ia lize d  kn o w le d g e  
w ill h e lp  t h e  t rie r o f fa c t  t o  u n d e rs t a n d  t h e  e vid e n ce  o r t o  
d e t e rm in e  a  fa c t in  issu e ;

(b ) t h e  t e s t im o n y is  b a se d  o n  su ffic ie n t  fa c t s  o r d a t a ;

(c ) t h e  t e s t im o n y is  t h e  p ro d u c t  o f re lia b le  p rin c ip le s  a n d  m e t h o d s; 
a n d

(d ) t h e  e xp e rt  h a s  re lia b ly a p p lie d  t h e  p rin c ip le s  a n d  m e t h o d s t o  t h e  
fa c t s  o f t h e  ca se .
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Da u b e rt ’s Ga t e ke e p in g  Fu n c t io n

• Da u b e rt  v. Me rre ll Do w  
P h a rm a ce u t ica ls  In c ., 50 9 U.S. 579 
(1993); Ku m h o  Tire  Co . v. Ca rm ich a e l, 
526 U.S. 137 (1999): Co u rt ’s  a re  t o  
fu n c t io n  a s  a  “g a t e ke e p e r” t o  e xc lu d e  
a n y u n re lia b le  e xp e rt  t e s t im o n y, a s  
re q u ire d  b y FRE 10 4 (a ). 

• Th e  g a t e ke e p in g  fu n c t io n  is  in t e n d e d  t o  
e n su re  t h a t  a n y a n d  a ll e xp e rt  
t e s t im o n y o r e vid e n ce  a d m it t e d  is  
re le va n t a n d  re lia b le .

• W h a t ’s  t h e  s t a n d a rd ?  
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Da u b e rt : Fo u r Fa c t o rs  o f Re lia b ilit y

Un d e r Da u b e rt , t h e  Co u rt  co n sid e rs  fo u r fa c t o rs  w h e n  d e t e rm in in g  t h e  
a d m issib ilit y (re lia b ilit y) o f e xp e rt  t e s t im o n y:

1. w h e t h e r t h e  t h e o ry ca n  a n d  h a s  b e e n  t e s t e d ;

2. w h e t h e r it  h a s  b e e n  su b je c t  t o  p e e r re vie w ;

3. t h e  kn o w n  o r e xp e c t e d  ra t e  o f e rro r; a n d

4 . w h e t h e r t h e  t h e o ry o r m e t h o d o log y e m p lo ye d  is  g e n e ra lly a cce p t e d  in  
t h e  re le va n t  sc ie n t ific  co m m u n it y.

• W h a t ’s  t h e  s t a n d a rd :?
• HINT: Se e  FRE 10 4 (a )
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Co u rt s  = Ga t e ke e p e rs  
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Th e  Ru le  in  P ra c t ice

• 20 21 La w ye rs  fo r Civil Ju st ice  (LCJ) s t u d y

• 1,0 59 fe d e ra l o p in io n s in  20 20  t h a t  a d d re sse d  Ru le  70 2

• 35% (373) m e n t io n  p ro p o n e n t ’s  b u rd e n  t o  p ro ve  a d m issib ilit y b y p re p o n d e ra n c e  o f t h e  
e vid e n ce

• 65% (68 6) d o  n o t  m e n t io n  b u rd e n  o f p ro o f a t  a ll

• 13% (135) u se  la n g u a g e  su g g e st in g  a  p re su m p t io n  o f a d m issib ilit y 

• 6% (61) re q u ire d  a  sh o w in g  o f a d m issib ilit y b y p re p o n d e ra n c e  AND st a t e d  a  
p re su m p t io n  fa vo rin g  a d m issib ilit y (co n t ra d ic t o ry s t a n d a rd s)

• In  61% o f fe d e ra l ju d ic ia l d is t ric t s , t h e  d is t ric t  co u rt s  sp lit  o ve r w h e t h e r t o  a p p ly t h e  
p re p o n d e ra n ce  o f t h e  e vid e n ce  s t a n d a rd  o r n o t  w h e n  e va lu a t in g  t h e  a d m issib ilit y o f e xp e rt  
e vid e n ce .

• Th e  st u d y fo u n d  t h a t  d is t ric t  sp lit s  e xis t  in  e ve ry fe d e ra l a p p e lla t e  c ircu it .
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Th e  (W ro n g ) St a n d a rd  Ap p lie d

• Un it e d  St a t e s  v. Ho d g e , 933 F.3d  4 68 , 4 78  (5t h  Cir. 20 19): “As a  g e n e ra l ru le , q u e st io n s 
re la t in g  t o  t h e  b a se s a n d  so u rce s o f a n  e xp e rt ’s  o p in io n  a ffe c t  t h e  w e ig h t t o  b e  a ssig n e d  
t h a t  o p in io n  ra t h e r t h a n  it s  a d m issib ilit y a n d  sh o u ld  b e  le ft  fo r t h e  ju ry’s  co n sid e ra t io n .”

• Fe lic ia n o  v. Co re Lo g ic  Sa fe re n t , LLC, No . 17 Civ. 550 7 (AKH), 20 20  W L 620 568 9, a t  *1–2 
(S.D.N.Y. Ju n e  11, 20 20 ): “W h ile Da u b e rt a n d  it s  p ro g e n y a ssig n s t h e  d is t ric t  co u rt  a  
g a t e ke e p in g  fu n c t io n  in  p o lic in g  a d m issio n  o f e xp e rt  t e s t im o n y, e xc lu sio n  re m a in s t h e  
e xce p t io n  ra t h e r t h a n  t h e  ru le : . . . Sig n ifica n t ly, t h e  Co u rt ’s  ro le  a s  a  g a t e ke e p e r is  
t e m p e re d  b y t h e  lib e ra l t h ru st  o f t h e  Fe d e ra l Ru le s  o f Evid e n ce  a n d  t h e  p re su m p t io n  o f 
a d m issib ilit y.”

• Ha rd e m a n  v. Mo n sa n t o  Co ., 997 F.3d  94 1, 960  (9 t h  Cir. 20 21): “Exp e rt  t e s t im o n y m u st  b e  
re lia b le  t o  b e  a d m issib le .” Bu t  t h a t  re lia b ilit y in q u iry is  “fle xib le  a n d  sh o u ld  b e  a p p lie d  
w it h  a  lib e ra l t h ru st  fa vo rin g  a d m issio n .”
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Am e n d e d  Fe d . R. Evid e n ce  70 2

A w it n e ss  w h o  is  q u a lifie d  a s  a n  e xp e rt  b y kn o w le d g e , skill, e xp e rie n ce , t ra in in g , o r e d u ca t io n  
m a y t e st ify in  t h e  fo rm  o f a n  o p in io n  o r o t h e rw ise  if t h e  p ro p o n e n t  d e m o n st ra t e s  t o  t h e  co u rt  
t h a t  it  is  m o re  like ly t h a n  n o t  t h a t :

(a ) t h e  e xp e rt ’s  sc ie n t ific , t e ch n ica l, o r o t h e r sp e c ia lize d  kn o w le d g e  w ill h e lp  t h e  t rie r o f 
fa c t  t o  u n d e rst a n d  t h e  e vid e n ce  o r t o  d e t e rm in e  a  fa c t  in  issu e ;

(b ) t h e  t e st im o n y is  b a se d  o n  su ffic ie n t  fa c t s  o r d a t a ;

(c ) t h e  t e st im o n y is  t h e  p ro d u c t  o f re lia b le  p rin c ip le s  a n d  m e t h o d s; a n d

(d ) t h e  e xp e rt  h a s  re lia b ly a p p lie d e xp e rt ’s  o p in io n  re fle c t s  a  re lia b le  a p p lica t io n  o f t h e  
p rin c ip le s  a n d  m e t h o d s t o  t h e  fa c t s  o f t h e  ca se .
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Su m m a ry o f t h e  Am e n d m e n t

• Re co m m e n d e d  b y t h e  Ad viso ry Co m m it t e e  o n  Evid e n ce  Ru le s
• Ju n e  7, 20 22: Ap p ro ve d  b y Ju d ic ia l Co n fe re n ce  Co m m it t e e  o n  Ru le s  o f 

P ra c t ice  a n d  P ro ce d u re
• Ap ril 23, 20 23: Ap p ro ve d  b y SCOTUS

• Th e  a m e n d m e n t  t o  FRE 70 2(d ) re q u ire s  t h e  ju d g e  t o  a n a lyze  t h e  co n c lu sio n s 
m a d e  b y a n  e xp e rt  t o  d e t e rm in e  if t h e ir fin a l o p in io n  d e m o n st ra t e s  a  re lia b le  
a p p lica t io n  o f re lia b le  m e t h o d o lo g y. 

• Th e  a m e n d m e n t  c la rifie s  t h a t  e xp e rt  t e s t im o n y m a y n o t  b e  a d m it t e d  u n le ss  
t h e  p ro p o n e n t  d e m o n st ra t e s  t o  t h e  co u rt  t h a t  t h e  p ro ffe re d  t e st im o n y m e e t s  
t h e  a d m issib ilit y re q u ire m e n t s  o f t h e  ru le  b y a  p re p o n d e ra n c e  o f e vid e n ce .

• Am e n d m e n t  g o e s in t o  e ffe c t  o n  De c e m b e r 1, 20 23.
• Ap p lica b ilit y u n c le a r fo r Da u b e rt ch a lle n g e s file d , b u t  ye t  u n d e c id e d   
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St u ff t o  Co n sid e r

• Do n ’t  w a it  – a p p ly t h e  s t a n d a rd  n o w

• Am e n d m e n t s  t o  FRE 70 2 sh o u ld  re su lt  in  g re a t e r ju d ic ia l sc ru t in y o f e xp e rt s  b e fo re  t h e y a re  a llo w e d  t o  
t e st ify. 

• Co n t a c t  e xp e rt s  so o n e r ra t h e r t h a n  la t e r – t h e y’ll n e e d  e xt ra  t im e  t o  p re p a re  a  re p o rt  t h a t  p ro p e rly 
m e e t s  t h e  s t a n d a rd

• La yin g  a  p ro p e r fo u n d a t io n  w ill b e  c rit ica l – ju st  b e ca u se  a  ca re e r e xp e rt  h a s t e st ifie d  m a n y t im e s 
b e fo re  w ill n o  lo n g e r b e  e n o u g h  

• Co n sid e r a g re e in g  w it h  o p p o sin g  co u n se l o n  m o re  t im e  fo r in it ia l a n d  re b u t t a l re p o rt s

• An t ic ip a t e  m o re  a g g re ssive  ch a lle n g e s t o  e xp e rt  o p in io n s d u rin g  d isco ve ry  a n d  t h ro u g h  Da u b e rt
ch a lle n g e s
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A W o rd  o n  St a t e  La w
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FRE 702 as amended IRE 702
A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of an 
opinion or otherwise if the proponent demonstrates to the 
court that it is more likely than not that:
(a) the expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the evidence 
or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and 
methods; and
(d) the expert’s opinion reflects a reliable application of the 
principles and methods to the facts of the case.

A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of an 
opinion or otherwise if the expert's scientific, technical, or other 
specialized knowledge will help the trier of fact to understand 
the evidence or to determine a fact in issue.

• Om it s  t h e  p re p o n d e ra n ce  s t a n d a rd

• Me rg e s (a ) w it h  in t ro d u c t o ry la n g u a g e  

• Om it s  (b ) – (d )

• IS FRE 70 2 ca se  la w  s t ill p e rsu a sive  in  Id a h o  fo r in t e rp re t in g  IRE 70 2?  
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Qu e st io n s?  
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