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PROCEEDINGS .

MORNING SESSION
Friday, July 23, 1937
16:00 A. M,
PRES. ANDERSON: We will come to order now. We have with
us the Mayor of the fair city of Idaho Falls, who is going to tell us
where to go, and what we can find when we get there.

MAYOR CLARK: I can welcome you not only as Mayor of the
city of Idaho Falls, but as one of the members of this Association, I
know that you who have not been here before, and you who have been
here hefore, will find Idaho Falls just what you expect of it, a city of
the first class, and oue that ig going ahead,

‘We have had some little disturbance here during the first day of
this session because our friend Mr. Meek, who is also o member of this
profession has been with us too. But, regardless of that faect, gentle-
men, I assure you that Idaho ¥ells is a little principality of its own,
and those boys whe have moved away from Nampa and Caldwell and
Idaho Fulls and taken up their residence down in the Capital, don't
need to come over here to take care of us, because we take pretty good
care of our own city. - I might tell you, however, that yesterday morn-~
ing they thought it would be a good opportunity to put me on the
carpet, because there have been a few things said about this city in
the press, which I assure you are wrong. But, it has been spoken of
as the city where things were a little free and easy. So, yesterday
morning into the office walked these two distinguished gentlemen, Mr,
Meek and Mr. Yeaman; and they said, “Now, we will just tell you what
the law i is, and what you are going to do,” and a little hint of impeach-
ment proceedings, and a few other things in between the lines. I aaid,
“Boys, you are in the wrong city. You don’t undersfand the situation
here. Now, we don’t have any of those things that you are complain-
ing of in this city; we are strictly law abiding, and they do not exist.”
I saw my friend Meek look down at the floor for a moment, and he
said, “Well, Chase, I would like to believe you, but I just went over
here to the barber shop to get a shave, and while I was in there some
other fellow in the barber shbp pushed a button, and it seemed like
they understood the signal because in & moment or two a fellow came
in with a bottle of beer in one hand and a nice, big slug of whiskey

.in the other, and he sat right there in my presence and put them

under his belt. So, I still believe they are drinking whiskey in Idaho
Falls.”

- But, anyway, I think the main trouble with him was it just made
him a little dry when he saw it go down. And it will be all right now,
and he will forget about it, now that he is associated with us, and Mr,

. Yeaman has left town.

‘We want you to enjoy 'your stay in Idaho Falls. We feel very
proud of our city; we think we have an outstanding city; we do not

claim it is any better than the ones that you have, but we still claim

it is very, very good. I hope you will take in the different things we
hive here, look over our mumnicipal pla.nts. lock over our city parks,
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and try our golf course, and see if you don't agree with us that we
have & good on¢ here. .

I know you are going to have a good session of the Bar. I don’t
think you will get into too much politics, and if you will forget all
those things now we will have a nice guiet session, particularly in view
of the fact that liguor is 80 scarce. T thank you.

PRES. ANDERSON: Thank you, Mayor Clark.

The next order of business is the appointment of a ‘FResolutions
Committee. Any of you who have resolutions that you want brought
before this body should deliver them to the Committee as early as
possible 50 that they may receive proper consideration, and be brought
up in proper order. The Chair is pleased to appoint on that Committee
Judge Mary Smith, Chase Clark and E. B. Smith,

The next order of business i3 the Report of the Secretary.

MR. GRIFFIN: When this program wes being formulated it was
thought that an unusual address should be inserted, something that
had o little romance in it. So they put in the Secretary’s Report, and
this will be the entertainment part of the program this morning.

The Board of Commissioners, congisting of Walter H. Anderson,
Pocatello, President, A. L. Morgan, Moscow, Vice-President, and J. L.
Eberle, Boise, ‘has, gince the report at the 1926 Payette Lalkes meeting
of the Bar, held six meetings.

In the last report attention of the Bar was called to cases of illegal
practice of law, prosecuted by the Board through its committees, and
the progress in securing Court definition of what constituted practice
of law. OSince such report two other cases have been instituted in
the Supreme Court, and are now pending therein. In one of such
cases, in ruling upon demurrer to the Rar's complaint, the Supreme
Clourt clarified a. previous decision in the language 238 follows:

#Hence, to represent one's gelf as heing learned in the law
and ‘particularly in matters connected with all kinds and types
of conveyancing and in the preparation of * * & probate papers
in probate matters’ is, In effect, to assume the character of and
to impersonate, and to hold one’s self out as, & lawyer, and as
such, especially well gualified to prepare all kinds and types of
conveyances, also {0 prepare papers in probate matters.
where such & person is employed, under the circumstances al-
leged in the petition, to prepare deeds, whether in the matter of
an estate, or otherwise, the employment is necessarily based upon
an gesumed and pretended slkill of the person so employed to do a
certain type of work, particularly well, and when paid, he is
pald for the actual work of preparation (no matter how or in
what manner an instrument may be prepared), as well as for his
agsumed and pretended learming and gkill in the premises.”

In re Mathews, w.... Ida. .—..; 62 P. {2) 578

The Court further says, with respect to the contention of defendant,
that In re Eastern Idaho Loan & Trust Co., 40 Ida. 280, had held mere
clerical filling out of skeleton hlanks was not the practice of law,

¢ i3 clear therefrom that this Court, by the quotation relied
upon by defendant tmgrely sets forth the nature and kind of

So that -
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r:zzl; ;::;;vét, filling out skelepon blanks for the conveyance or

faombran etgf property, which it was contended by the de-

supra, insﬁ-a.ncee ﬁﬁe:%a]l&igoaﬁgm; &k TruﬂE'dComp‘a'J:ly o o

o 2 " N ankers & righ

which i ;&; 5:1 _r:;:atuter of fact, careful reading of the sa%dtr::ttig

D o ediately precedes the guotation relied upon by d
athews, at once discloses a mere mistake in pun)::tu::

tion, that a i 5
St ('io") A .pfrmd was used instead of a commma® (after the words

. “The practice of law as ,
e | _ | generally understood i i
?;;ffhr;ggf :}elrv:ces in & court of justice, in any niai?:rdgelggngt
(g therein, throughout its various stages, and in conformity with
e lg gg.l :‘1141‘_39 of procedure. But in a larger sense, it in:
ooty togal o vice and eounsel, and the preparation of 'lnstru:
g ang © mamy cf';: lJl!l;,Whlc::l legal righf.a are secured, although
el diller ¥ not be depending on a court” (Bold
Upon final decision and definiti .
nition the Board ects
further the matter of illegal practice of law in Iclahcomp o pursio

BMAl.zn:l'r.her major activity of the Board was a complete revislon of
Dar B tis;w;l;-l;eii;; other than relating to admission to practice, were
orney in the State. This revisio
both by the Board and the Su e ot e o

preme Court. i
changes or additions are: ourt: ome most important

rulesroellnazvha..: a.nalogmfs_rto the matter of illegal pré.ctice is the new
e ng. 0 non-resident attorneys, Rule 116. In substance, it per-
Idxa honoBaz-::;;dZtt c?::ni:}eyjs to ;.:;pear in the Idaho Courts 01: before
: g issions ¥ upon the sam iti

l:;g-l:esxd:;t: Courts‘permif; therein appearance byea.?;;;;zn:ttﬁn?;
Yourlt,;ticiu ;:: l;iquxres asscfcia.thn with an Idaho resident attorney:
Yo mg_h attention is directed to the requirement that such asso-

o attorney (1) must be personally present at all stages of

any proceedings; and
A (2) must comply with the local fee schedule in

. A]ts:, the n-ew rul‘es a.bol;sh reciprocity admissions of foreign attor-
v:]:rsth practice, Sx_nc_e their adoption an applicant for admission,
: b?m :rﬂc;x; nut‘ c‘Iiaz-ez':-.rmu.sly practicing in another jurisdietion, must he.
resident of Ideho for six months prior to ati
application, d
must take and pass the required examination. (Rules 102, 112) .

Whi.le educational requirements for admission, i. e., high school
graduation, two years of general college study, three “yeargs of dOO
achool law, or four years of evening school or law office, stud rBY
ma.]n_s as for several! years past, more detailed proof thelzeof isy’ -
.n?qulred. Correspondence schools are, just as in the past, not con.
nized. . Where office study iz presented, the attorney supez,'visingl:a:r.':t:g;
study must he prepared to give, under oath, a very detailed account of
the study and his supervision thereof, and that it was pursued i ho
office and under his personal supervision. (Rule 108), e tn his
@ Of particular interest to Idaho attorneys is the official adoption by
e State Bar and the Supreme Court of the Canons of Professional
and Judicial Ethics of the American Bar Association (Rule 151) oana;fl
their adopfion by the By-laws of the Loeal Associations (Rule' 118]7
§ L
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subdivision IX). 'The Canons are printed in the pamphlet of Rules
heretofore sent fo every Idaho attorney.

Further, Idaho attorneys should note that they are members of
their local association organized under Rules 186 and 187; and that
such local associations are authorized to adopt minimum fee achedules,
and to fix penalties for, and adopt machinery for prosecution of,
violationa. (Rule 187, subdivisions X and XIJ,

‘While the Rules for Disciplinary Proceedings ageinsi sttorneys re-
main substantially as before, changea have been made to eliminate de-
lays, and technicalities, and to provide & means for reinstatement of
suspended attorneys. Digbarred attorneys may not be reinstated, but
must reapply as any other applicant for admission. (Rules 152-176).

Inasmuch as the Bar must operate through the individual members
of the Bar, and Committees, it is obviousty essential that members
and committees promptly perform requested duties or. gservices. In
this connection, the Board, in requeating assistance or appointing
committees, takes into consideration the situation of the lawyer so
requested so as not unduly to embarrass, or burden, him. It ought to
be unnecessary to call attention to Rules 153, 175, and 181 () {d),
which impose the performance of such duties and provide disciplinary
action for failure to perform.

Since the local mssociation system is able to reach every attorney,
and thus every attorney if he wishes can have an opportunity to ex-
press his. views, and take part in the activities and interests of the
profesaion, even though not able to attend the Annual Bar Meeting,
the importance to each attorney of taking active interest and partici-
pating in his local association meetings cannot be too greatly empha
sized. To further the influence of every attorney upon the State Bar
the Board has created a Local Bars Section of official local associatior
delegates, meeting the day before the general Bar meetings, wherein
can be brought together the opinions of all the local associations upor
matters of common interest, to he communicated thereafter to the
genera! meeting and to the Board, It is hoped that thus the Board
and the State Bar can more pearly and clearly reflect the opinions and
wishes of the tank and file of the Bar. But this requires the active
support and interest of that rank and file.

Without too much detail, it may be said that the Board members
have spent many wvery full uncompensated days, and some nights
(without counting travelling time), In attending to the interests of the
lawyers of Idaho. Aside from revision of rules, legislative matters,
preparation of two examinations, preparation of program for fthis
meeting, attendance at local Bar meetings, mvestigations of illegal
practice, and routine matters, fifteen complaints have received atten-
tion; five, having been satisfactorily adjusted, were diamissed; one re-
sulted in suspension for non-payment of license fees; in one, contempt
for practice by an attorney delinquent in payment of license fees re-
sulted in the attorney applying for, and being granted, permisgion to
withdraw his admission to practice, and to have his name stricken
from the roll of attorneys; in one the attorney was admonished with

IDAHO ETATE BAR PROCEEDINGS "t

;ee;ienc;t !tio ]Eli.ﬂ conductf. concerned in newapaper comments upon courts
oyond f:lgxtlmf.te _crlt:'clsm; one involves contempt in filing a!legedj
comtemt z:s ep; esf.dm? in Cﬁu.nt, now pending; two, now pending as
, involving illegal practice; one dismi
o . g ! H ismissed for lack
: :iole:.ce of .ﬂlegal practice; two, disciplinary action ordered pendi]:lof
o ;ntg f:ui::re to account; two, one for fallure to accoun';; one fogt:
o take action afte i

investigation. r payment of fees, are under preliminary

Two admissions on certifi

cate from other states (pri
Ruless) were recommended; four were rejeetéd (prior o the mew
ix applicants for examipation we j i

tions and investigation thereof. "¢ rejected upon thelr applice-

il:r applicfa.n—ts failed examination, and were therefor rejected

o applicants passed examination, and were recommended .

(The foregoing d i .
nation.) going does .:not include the grading of June, 1937 exami-

An ettorney, suspended for :
or non-payment of license fees, w
performance of conditions imposed, reinstated. . e upen

Two applicants for exmminati i
mitted aalP! b o tion in prelegal education were per-

FINANCIAL, REPORT

APPROPRIATIO
Balance July 14, 1936 N
Receipts, license fees to July 14, 1937 ; :33:33
Total 3 5907.15
. EXPENDITURES
Office expense [
bce 1321.10
Meetings ..., :90'86
Publi¢ation 1936 Proceedings, 354'00
Exeminations orot
Discipline ﬁ;%
3161.35
Balance in appropriation Jul
' : ¥ 14, 29370t
Bix years" receipts (19232-1937) ------§1i745-30
8ix years’ expense (1032-193T) Tl’(iéi‘gg
" Bxcess of expense $ 781.60
LICENSED ATTORNEYS i )
A ) Average
Northern Division 11923 ‘1937 v
Western: Division 277 ;2: o
Eastern Division - 131 : 0
Non-resident 26 13: Tt
4

856 556 557
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The following deaths have been reported since the last meeting?
A. B. Barclay,.Jerome
Fred C. Erb, Lewiston
C. H, Edwsards, Bolse -
James H. Forney, Moscow
L. B, Green, Mountain Home
Harlan D. Heist, Shoshone
Gustave Kroeger, Boise
Lewls A. Lee, Idaho Falls
Luther M. Lyon, Boise
Parie Martin, Bolse
C, A. North, Twin Falls
Charles (*Callaghan, Bonners Ferry
John H. Padgham, Salmon
Edward E. Poulton, Moscow
D. W. Standrod, Jr,, Pocatello
Wm. A. Stene, Caldwell
Edmund W. Wheelan, Sandpoint

PRES. ANDERSON: The next order of business is the appoint-
ment of & Canvasging Committee to canvass the returns on the. votlng
for & Commissioner for the Eastern Division. I deem n_.1yself disguali-
fied to appoint that committee. I will ask the Vice President, Mr. A L.
Morgan, to make the appointment.

MR. A. L. MORGAN: Mr, President, on that committee I wil(;
appolnt W, S, Hawkins and Murray Bstes, of the Second District, an
E. B. Smith, of the Third District.

PRES, ANDERSON; Members of the Idaho Bar:

For the annual address of the President of the Bar I have chosen
the subject of the Responsibility of the Bar. I do not k!}ow ;vh?ﬂ:et
thia title is apt or not, but it seems to be the only appropriate designa
tion of my remarks. )

In order to lay a proper foundation for what I desire to say, ]11: E
necessary that we should go back ‘to the very Inception. of the efgs-
profession. In the earliest perliod of the history of the legal p;; . -
sion, lawyers, as we know them in our time, wer? unknown. . l:er
was no distinct legal profession. In that remote period of legal his Dr;;
the men of learning were almost entirely confined to the clergy.
was inevitable that the laymen, when disputes arose among them,
should turn to those learned men of the priestly c;aas. It was, too,t an
iltative consequence that this field was fertile t?r the idea of a.dsye; em
of jurisprudence to develop. It was but natursl, in time, for the tzc :;:;
of questions to .follow former precedents. Perhaps preceden e
reposed in the memory of the clerical class. In th_is manner no dou
the practice of following precedents had its inception.

Another notion wes to take root in & field so rich with possibili-

ties, and that was that these men elaimed to administer law, 1;;1; oi
men, but of God. This formation of law had a mumber of dtt, ncd
advantages from the viewpolnt of the clerics. The Iea.g of -t_.‘l:e ux;l: er;

was preyed upon to compel obedience to the administration of law by
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the clerics, and this belief lent, in a manner, a security to the priest-
hood to leave the admlinistration and interpretation of law in their
hands, The ignorant and uninformed, for a long time, were made
afrald to interfere with or question the wisdom, the honesty and the
integrity of the clerics in the administration of law, in their hands,
where, it was supposed, that God had placed it. Kings were thought
to be chosen of God, so the priests made some pretense along the same

line with reference to thelr right to perform judiecial functions and to
practice law.

Another outgrowth of this condition was the contention that all
systems of law emanated from the hand of God. This doetrine of the
divine origin of human laws thus enabled the clerics to contend that
they, God’s ministers, were chosen of God to administer God's system
of law for the government of men in material matters as well as from
a spiritual standpoint. The two offices of the priests blended well to-.
gether so long as the laymen subseribed to the view that all laws,
mundane and celestlal, were of divine origin, Under this system, the
priesthood had an exclusive monopoly on the affairs of the laity,

In the course of time, men became dissatisfied with the administra~
tion of material Jaw by the clerics. They abused the trust reposed in
them, They often overreached those decking their advice and assist-
ance. It is of dissatisfaction with the existing order of things, when
that dissatisfaction i well grounded, that progress is ‘born; so from
this’ situation developed an indeperdent legal class—the legal profes-
sion, The new administrators of material law made no claim of
Insplration from a higher power. They appealed to the power of
reason rather than prayer for guldance, It would serve no useful
purpose to review the different forms of trial that decided the rights
of men slnce the advent of the legal profession untll our time. Such

matters as trial by wager, battle and the like are not within the purpose
of my remarks,

The clerics tenaciously clung to the clalm of right to practice ma-
terial Jaw and adjudicate cases arising between members of the laity.
They resisted any encroachment on any source of their claimed right
of revenue. They combated any ettempt to take away any part of
the emoluments of what they contended was their legitimate offices;
but a legal class, independent of the c¢lergy, had come into the march
of civilization and had made a permanent place for itself in that pro-
cession; so the only weapon at hend, to be wielded by the clergy, was

‘that of propaganda agsainst the legal profession, Since that tlme, the

priestly class has permitted few opportune occasions to escape to cast
upon the legal profession aspersions of more or less serious nature,

and this is true even though there is no hope of agaln occupying the
former position held by the clerics.

The strongest proof that in the early tlmes there was a studied
effort on the part of the priestly c¢lass to cast discredit upon the legal
profession is found in holy writ and throughout its pages the Pharisees
and the lawyers are classed together, and even on one oceasion it is
raported of the lowly Nazareme:




10 {DAHO STATE BAR PROCEEDINGS

“and he said “Woe unto you lawyers also, for ye load men
with burdens grievous to.be horne, and ye yourselves touch not
the burdens with one of your fingers.” (Luke 11.46)

It does not take a great deal of reasoning power to reach the
conclusion that Jesus Christ never used this language that is attributed
to him by men having motivating purposes far from anything relating
to spirituality. It should be porne in mind uxntil Gutenberg carved
type from the wood of the apple tree, that holy writ reposed in script
in documentary form, and that the custodians of these documents were
the priests, thus making it easy enough to insert an advantageous
phrage here and there, when the incentive was sufficiently strong to
do so, In the first place, all lawyers, good or bad, honest or dishonest,
right or wrong, were inciuded within the condemnation set forth above.
They were included, as a class, ‘regardiess of whether they were guilty
of the things stated in the charge or not. It is inconceivable to be-
leve that at all times all of the lawyers and all membera of the legal
profession would come within the broad provisions of this sweeping
impeachment. - o ’

So, from the very beginuing, the legal profession has had'rto meet,
refute and combat slander, and the battle does not seem to be abating
in our time, and as regrettable as it is, the opponents of the legal
profession are gaining ground. B : ’

1f the lawyers do not have today the respect and confldence at the
hands of the laymen that the lawyers -are entitled to by reason of
their intelligence, training, aducation, honesty and integTity, in a great
measure, the lawyers themselves are responsible. How many itimes
have we heard slanderous statements made of and concérning indi-
vidudl members of the bar, that we knew in our owmn minds were wholly
unfounded? And yet we remained siléent instead of going to the de-
fense of the attacked member of our professiom, By our very silence,
we tactily approved what had been said,

In my opinion, it is not the ghyster, the ambulance chaser, or the
unethical practitloner that has deprived the lawyers of that esteem to
which they are in reality entitled, put it is another class of lawyers,
who are often looked upon as being at the very head of the bar. We
all know that lawyers who act as lobbyists in legislative hodies find
as & favorite argument to defeat any bill that will affect the interests
.of their clients, who in general are the major corporations, to urge
that the bill is advocated in the interest of the lawyers; and that any
bill that the lawyers advocate, want or support is wrong and ought to
be defeated, thus sowing the seeds of such belief in the minds of the
laymen who are members of legislative bodies, and in recent times

farmers and laborers have predominated in the legislative halls. It is:

an effective argument—one that usually spells defeat to the hill, Then
the members of the legislative body, that are thus persuaded to vote
against such & bill, go home as living, walking advocates of the corpo-
rate lobbyist and scattér the same opinions among their neighbors,
followers and constituents that the lawyers were seeking some advant-
age or law inimical to -public interests and ‘selfish to themselves, and

they thus explain why they voted against the defeated bills at the

behest of the corporate lobbyist.
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It necessarily follows that if the legal profession is not accorded
th respeot and confidence to which it is entitled, that this same feel-
ing must be entertained with regard to the courts and judges, who
a.re"merely.la.wyers clothed with the judicial ermine; so we ha;re -to;'-
day ux.:lwa.rran'ted abttacks upon the judiciary. The judiciary, it cannot
b.e gaingaid, is the sure bulwark for the protection of the ;igh—'rs and
llbe_r'ties_of the people. Some of the attacks are subtle and covert,
while others are brazen and bold. 'I would like to refer briefl:.? to two|
or lt.hree. books written by men who find i(:he::t:ts:elv.?es—reaAcl:,r to put for-
ward any argument that is inimical to our judicial system.

Jerome Frank, a prominent New Dealer, formér general counsel
for. T.]_m now defunct A.A.A,, and stil] holding a government position, has
written a book entitled The Law and the Modern Mind, This bo:)k is
of the type I have referred to as being an attack upon the courts
subtle and covert in character. In this book, the learned author a.d:
voecates that there is no law on any subject until the court has spoken
or the legisiature has enacted such law; that the judges make and -'dc:
not declare the rules of common law; that both lawyers and judges
are not ¢onscious of the true functions that the courts actually per-
form; that the courts are in truth and in fact law-givers and that the
courts do not know this; that they deceive and delude themselves first
and the laity secondly into helieving that the courts declare law and
do not _mahe it; whereas, it is contended the reverse is true—that the
courtg make law and do mot declare it. Therefore, it is easy to argue
!:ha.t the courts, in rendering a wrong decision, are not applying exist-
ing law to facis, but are making bad law, and that courts are directly
Fesponsible for their decisions and are mot hound, in making a decis-
3011, by any prior existing rules of law; that the courts are responsible
ll:.l the same manner and to the same extent in meaking a wrong de-
cision ag the legislator, who votes for a vicious bill,

It takes no laborous effort to prove the fallacy of any such legal
heresy. If a trial judge made o decision, and he had a right to make
1l'.he law to fit the decision, then there is no right of appeal. The trial
judge in hearing the case amd deciding it is performing his function
that the Constitution confers upon him, and if he enacts a vicious rule
of law, then no one has any right to review and reverse that decision
b.ecausve he is merely performing a constitutionally conferred jurisdic-,
tiom, if the Frankish notion—or shall we say—if the Frankenstein mon-
ster— i3 correct. If a judge males a rule of law to fit each individual
c:a_.ae that comes before him, then it is utterly useless to report the de-
cisions, for the next judge that follows him, like the next leglsldture
may repesl, alter or modify the law, thus enacted by his predecessor. '

The-deplorable thing in connection with the Law and the Modern
Mind is that its vicious doctrines have heen actnally taught in some
of our law schools and umiversitles, thus inculeating into the plastic
minds of the tyros of the Iaw a doctrine that courts are composed of
men who are either dishonest or imbeciles in that they make rules of
law: but yvet are not conscious of this, or do so, knowingly and conceal
that fact from the people. C




12 IDAHO STATE BAR PROCEEDINGS

Mr. Frank claims to be a lawyer, and in connection with thia
clalm, I want to say that if I held the opinions he claims of th.e leg.'sll
profession and judiciary, I would surrender up my license and disclaim
any connection with a profesaion that, according to Mr Frank, is so
replete with ignorance, or worse—traud, deceit, corruption and sham.

Of the type of book that is a bold attack upon the courts is one by
Goldberg and Levenson, entitled Lawlesy Judges, 'This gentleman and
lady have apparently gone through the reported decisiona over the
last forty or fifty years and have picked out each decision that a.ppea.l:s
to have been erroneous or wrong and held it up in the pages of their
book as horrible examples of the misconduct of the judiciary. Meany
of the decisions are by the learned authors colored. In others, the
facts are garbled; and in yet others, only isolated statememts, perhaps
the purest sort of dicta, are selected.

Of the same general character as Lawless Judges is the recent and
much talked of work under the title of the Nine Old Men, by Pearson
and Allen,

Since the lawyers and judgea have been s0 much brought into dls-
. repute by the propaganda throughout all of the times, we find the
executive of tbis country feeling himself thus emboldened to attempt
to pack the Supreme Court of the United States by puppets who would
do his will under his immediate direction. It is submitted that were
it not for the long and extensive campaign of slander against the law-
yers and the courts that men of the type of Jerome Franl, Goldberg
and Levenson, Pearson and Allen would not dare to male the out-
rageous assaults that they have upon the judiclary and the judicial
system, It is thought, were it not for this background of propagenda,
that no chief executive would feel himsel sufficiently supported to
attempt what we all know has been attempted.

How well have the lobbyists of the corporate interests within
the borders of our own state mccomplishéd their purpose by using the
argument that any bili in the interest of the lawyers, or that the
lawyers want, ought to be defeated? It is almost impossible to even
olect a lawyer to the Legislature. The minds of the lay legiskatnre
have been so thoroughly prejudiced and poiscned against the legat
profession that it has become impossible for any bill-to make its way
through the legislature even though it affects the lawyers and the
lawyers only. ‘When it was aitempted to pass the law organizing the
Tdeho State Bar, the bill could not be gotten through the legisiature
until it was passed more or less as a joke, after beimg introduced by
the Livestock Committee of the legislature.

We all know that in the last several sessions of the leglslature that
there has been attempts to legislate against our fees to limit and
hamper us in any effort that we might make to better our own cond_l-
tion. From this same situation, produced by the glandering and
maligning of the legal professiom, has been the incubator that has
hatohed out numerous and divers lay boards aand commissions, thus
showing that the laymen who are in the legislature are unwilling to
entrust the decisions of thelr comiroversies to any tribunal presided
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over by a lawyer; a0 thus we have the lay legislator, wherever possible,
creating lay boards for tbe decisions of their comtroversies.

I, for one, am cld-fashioned enough to believe that it is our duty,
not only as members of the legal profession, but as a duty imposed by
the obligations of citizenship, to combat and resist every effort or
move that is made to take away from the courts their legitimate
Jjurisdiction. )

What is the remedy for this situation? I am not certain, One of
the things, perhaps, would be a due regard and proper consideration of
each member of the bar for other members of the bar, But another
thing that would certainly eliminate the effective weapon used by the
lobbyist—that would be the promulgation of & rule of ethics that an
argument before legislative bodies that a bill was introduced and at-
tempted to be enacted into law in the interests of the lawyers and was
for that reason wrong and inimical to the best interests of society
should be Inoked upon as unethical when advocated by a member of
the bar, directly or indirectly, and dealt with as any other breach of
ethical conduct.

PRES, ANDERSON: The next order of husiness is the report of

the Prosecuting Attorneys Section. I believe Mr. Hawkins was elected
president yesterday.

MR. HAWEKINS: Mr, Chairman: Yesterday afternoon, in keeping
with the other activities that were mentioned this morning, and dis-
cussed upon the streets of Idaho Falls, the Prosecuting Attorneys were
visited by one of the two honorable gentlemen whom Chase Clark
mentioned, who presented to that association the problems of the
Idaho Liquor Control Commigsion, as presented through the press in
the last few days. After some considerable discussion a resolution
was adopted, which T will read.

“Whereas, the Liguor Control Commission of the State of Idaho
met with the Prosecuting Attorneys' Association of the Ideho State
Bar, and outlined its future policy regarding the enforcement of the
Idahe Liquor Control Act, looking to the strict enforcement of said
law, ' '

'Now, therefore, be it resolved, that the Prosecuting Attorneys of
‘the State of Idaho stand ready to do their full duty with reference to
the enforcement of sald law and will extend their full cooperation to
the Commission -and to the Department of Law Enforcement in the
uplform enforcement thereof throughout the State.”

The problems which were discussed at that meeting more or less
concerned ouly tbe Prosecuting Attorneys. Perhaps some of you
who bhave served in that capacity will recall that when the State
Legislature passed emergency laws the Prosecuting Attorney was
generally the last individual th the county to get a copy of the law,
and the first to be asked as to what the Iaw was, We have a Leglsla-

. tive Committee and we are going, through that committee, to urge

the Becretary of State to mail to each Prosecuting Attorney a copy of
emeargency laws as soon as passed and signed by the Governor. That
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will help the Prosecuting Attorneys in informing the general public as
to these emergency measures.

Another problem to Prosecuting Aitorneys is that our laws lge!sw: ]:g
Cofnmissions gnd Departmental Heads powers to ﬁ;oitgﬁii rt;e o
i i ting Attorneys thr
regulations, and often the Prosecu 1 §
wlfo ére called upon to enforce those rules and regula.:.:.c_ms gstm;: 1;;;
i t who is working
fes of them. Many times the agen : : :
]‘;)::J:rtment or for the Commisaion does not carry with him ah?o?ﬁlee i:
set of the rules, He has a letter, or something else, up?n w. 1:1: '
acting. That particularly is true with reference to Fish an 1Ca‘ﬂa.xtntmm,
nd ﬁepartment of Law Enforcement regulations, traffic regn l:r gfﬂ;
Z,nd thinga of that nature, Sometimes it is hard. to prov:laon ;nfurce_
violation, the rule promulgated by the Department of v\evit foree
ment. But, if we have a copy in proper f;r::z “'r:ﬂ:?;fli,;rihe ot
pro tment, and it si
rule promulgated by the Depar , &l :
the Pprosecuting Attorney in that particular prosecution.

Of course, the problems of Prosecu-ti:g .‘Att:;:r:;y:n sérzolir‘t'zn;e :.::
i t is difficult for en association to si vI
:.;ill;efl-‘xe ];:roblems of Prosecuting Attorneys; condltfon:e:.tr;n a;ot ;’pa:izc;
in the various counties. Im one county. we hav; ? e o
people, perhaps miners, men who are single, |a.nl r:.:rmen' e
another might be composed of farmers; anotherf um o un{f and
prdblems of the Prosecuting Attqrneys are therefore n ‘

However, we had a splendid representation; we had t::n:.lnt;::;:
counties represented at the meeting. This is as good f:r e :ftomeys'
attendance than was ever had before at a Prosecuting
convention.

PRES. ANDERSON: 'The report of the Loeal Bars Section, Mr.
Evans, I believe, is the Chairman of that Section.

. Mr. Chairman, and members of the State .'.Ba.r. We
heldM-a.R.xr;‘E;:rtji!::I;Syesterday of ihe different Local Bar }:&:soc;a:::;s “c:z
the State, and were somewhat at & los§ to know wia Srsr;zn TS e
should discuss, Most of our time was glven.to th!; if:;be'rs i ‘the
proposal of increasing the fees o be required o
State Bar from $5.00 to $7.50 & year.

dis-

I think the mrembers of the State Bar shm_.v a very la.r;entg.bﬁmlgas

regard for their own welfare, pnd this morning I hs.vef t;.:r_Bar nes

stated in this meeting that shocked me as 8 :;;:rb:;iothe e o

i iti his is probal

Armerican citizen. However, 1] : ’

l:.f); 1-;ux-ther with that matter, so I will stop there. L ha:re:: toihte ;:d

port of the proceedings of this Secti«:m.i L?. R;a};h:a:r-tl::edinzs D,t o

the minutes o

hall call upon Mr. Ray to glve ; of the

iz:.; Bar Association Section, so that you may be advised o -.J
how far we went and how little we accomplished.

i t least tell you how little we

. RAY: Mr. Chairman, I ean a :
accohnial:ﬁshed. The only action taken by the .Loca.l Sectl:nthyesf:e::?;
wag a resolution adopted to recommend to this })ndy tha i,,-j m e
the State Bar be increaged from $5.00 to $7.50 per annumi, X
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idea that the added revenue shall be devoted to the purpose of paying
the expenses for some individual or. individuals in enforcement of the
rules and the Law against the illegal practice of the faw,; particuleriy
these small community Justices of the Peace, who concede them-

gelves to be Chief Justices, and the realtors—which I belteve 3 a
copyrighted term-—who practice law,

There was discussion on various questions and problems of the
Local Section, but no formal action was taken on any of them, and,
consequently, T take it that it is not to. be brought to this body. The

notes that X took have mot been typewritten, and perhaps they should
never be.

PRES. ANDERSON: Lﬁcal Bar Organization, discussion by Mr.
Paul Hyatt, of LeWistop.

MR. HYATT: Mr. President, and members of the Idaho State
Bar, I want to make it clear that there is nothing new that I am going
te tell you, and, further, that none of these ideas are my own. I think
what I have to say would ‘be better said to those who do mot attend
Bar meetings. Those of -You who do come here will probably know
everythinlg that will be given to you.

I think it is ‘not improper to briefly review some of the history,
aims and objectives of Bar organization, and the place of the Local
organizetions in the scheme for Bar integration. In the early colonial
days the bar associations folowed the plan of the English law societies:
they were voluntary, unincorporated associations and they existed in-
dependent of the state; they were outside the jurisdiction of the courts,
but they did have charge of the admission and qualification of mem-
bers of the bar, end the disciplining of attorneys after admission.
When the colonies separated from England it seemed the prevailing
spirit of the time that anything English should be frowned upon as
encroaching upon ones privileges. ‘As a result we hed no bar organi-
zatlons in this country until about the year 1870, and persons licemsed
to practice prior to that time were unhampered by any standard of
ethice and -they made unbridled use of their right to practice law.
About 1870 the lawyers' in the several states seelng the necessity for
the Bar ‘taking these matters into its own hands, and realizing that
organization was the ‘keystone to anything that they wanted to ac-
complish, set out to form’ voluntary bar associations in the several
states. The efforts of these crganizations were moderately successful,
and the encouragement they had resulted in the formation of the
American Bar Association in 1878. However, the weakness inherent
‘e a voluntary organization soon developed and became apparent,
particularly the problem of enforcimg the discipline of those who were
outside thé membership -.of those organizations; further, there was an
inability to mobilize the Bar as a whale to accomplish the objectives
of the organization. ‘This movement for the integration. of the Bar
came about largely under the direction and guidance of the conference
of Bar Association delegates of the Amarican Bar Assoclation, About
1919 It was proposed that proper governmental machinery should be
gst up, and Tegislation enacted incorporating the State Bar Associations
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with the entire Bar as members, and giving to the Association powers
of government and administration,

Prior to 1923 Ydaho had a voluntary association of lawyers. We
had about 600 members of the bar, and only 100 belonged to the volun-
tary organization and paid $2.00 biennial membership fees. Of course,
those same weaknesses that I have just mentioned were appareat in
our own organization. So, in 1828 bar integration, by leglslative act,
came to Idaho, which act was amended in 1925, and all members ad-
mitted to practice were automatically made members of that organiza-
tion. The objectlves of this act, apparemtly, were to give a legal
status to the Bar, and to provide machinery tor functioning; to control,
subject to the Bupreme Court's supervision, admission to the Bar,; to
handle the disciplining of members, subject to the supervision of the
Supreme Court; and with, or without, the request of the Governor,
the Supreme Court or the Legislature to make recommeéndations upon
any mabters relating to the_cnurts, the practice and procedure of
courts, the practice of law and the administration of justice, and after
investigation and study to report the same to the annual meeting of
the State Bar, and report the action of the Tdaho State Bar to the
Supreme Court, to the Governor and the Legislature.

Now, it will be geen that in this State, as elsewhere, the particular

ohjective of Bar organization is the administration of justice, and all
of the duties and powers of the State Bar and its Commissioners come
within that gemeral heading. However, there i a further thing, and
that is the improvement of the condition of the lawyers in general
The public demands of us common honesty, speedy justice and a high
standard of service. But, if we are golng to give that, we have also
got to have Improvement of the conditlons of the lawyers, financially,
and in other ways. Onme of the prime objectives of the State Bar, and
the betterment of the conditions of lawyers generally, can be realized,
and the Commissioners of the Idaho State Bar realized that there waa
8 necessity for further integration of the State ‘Bar, and they have
accomplished that by the ereation of these Local Bar Associations by
court rule; and I think it is generally recognized that that, elong with
the legislative act, is one of the proper and legal methods by which
bar integration can be accomplished. The Supreme Court of this
state, in adopting thiz rule, gaid: “It is felt that the time has arrived
when the members of the profession, in order to discharge their full
duties and responsibilities, must act collectively, ay well as indi-
vidually.”

It was realized that on account of the geographic conditions in this
state it was impoassible for everybody to attend the State Bar meetings,
on account of the long distances, and if we are going to have any kind
of an orgamization it has got to reach right down to the forgotten
lawyer and he must know what the State Bar is trylng to accomp-
ligh. The Supreme Court rule provided that the Board of Bar Com-
missioners of the Idaho State Bar should have the power to divide
the State into Local Bar Associations, and to fix and esteblish the
territorial limits of each Association, also to adopt uniform rules to be
approved by the Supreme Court, applicable 40 and regulating the. con-
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duct of members of such organizations. You will find on the back
of your program the number of Loecal Bar Organizations that have
been formed, and are aow functioning in this state.

It was stated here that we did not accomplish very much here
yesterday in our Local Bar meeting, but I think we made a good start.
These meetings will be a clearing house where th-é problems of the.
}a.wyers in the various parts of the state can be brought up and dis-
cussed. In other words, we have our Local organizations, where we
can b.ring up our problems and objectives, and then we ean come in
here in a common meeting and exchange our ideas, and can ‘then go
back to our Local organizations, and I think a great deal will be ac-
complished by the lawyers of this state. I may have a certain problem
!_t.hat I can bring up at these meetings, and may learn how that problem
is being handled in some other part'of the state. I believe by this
method that we will be brought a little closer together,

.'!Zt hgs been stated here yesterday that lawyers can't accomplish any-
thing in the legislature. I think the reasoa for that is that we have
no_t .ha.d the proper kind of organization to accomplish anything. I
reghze the prejudice apainst lawyers, But still the public logks to 'the
Bar for leadership in the various problems that eome up, regardless
of whether they touch lawyers individually, or not. .Ai:d ’I believe if
we had @ compact, well oiled, working organization—which we can
have by these Local Bar Orgenizations—that we can get what we went.
There are .five hundred and fifty lawyers in this state: there are
enough in each county to conteet, and have some inf]uence'with every
member of the legislature, and there are certain things which w; want
to accomplish and which I believe we can accomplish if every Local
Bar Organization will get to work, And in that cohnection I believe
the Supreme Court should have made attendance at meetings of the
Local Bar Organizations compulsory. *

. The ?eason I review the history of Bar organization is simply. to
give the _1dea. that we are making progress. This thing is new bu-:"v‘v
fu-e making progress, not slipping backward. The attendance ’in somz
instances has been disappointing, but we are never out of somethi
to do, and we bave lots to talk about. The meetings of my own Lomj
Association always run over time. I believe if this rule were m:d
compulsc_)ry s0 that ldawyers had to attend these meetings they wou]de
become mteres:ted, and in that way the problems would be put before
'th.em. and they would be willing to accept their responsibility., And
this is 4 responsibility that rests upon every member of the Ba.rlof th
State of Idaho.  We have several problems before us. The State Em‘- ;
course bas already undertaken the work of admission to practice B.:d
a lot of good has been accomplished, as you will see from the re ’ortS'
they have also undértaken the problem of disciplining memb‘erS'p the ,
have -also undertaken, to some extent, the work of handling the ;lle :’1
practice of law. I think today that is one of the biggest problems tfa.t
?.ve' hav.e before us, and in order to wipe out the illegal practice of law
it is going to take the work of these Local Bar Organizations: in oth
words, they are going to have to assist. ' e
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Then there is another thing—improvements in our procedure and
in our law. BEvery now and fthen we run into some matter of pro-
cedure, where we see that an tmprovement should be accomplishe.d.
We might make a note of it, but we never do anything more wbout it.
We all know we want certein changes, and I believe they co}ﬂd. be
accomplished 1f they were offered before the Local Bar Assocla:!f.lons
for discussion, and then passed on up here for action.

Finally, in connection with this matter there is the matter of :the
condition of the lawyers themselves. The purpose of. these organize-
tions, of course, is the better administration of justice. The la.w_yer
exists primarily for that purpose, but incidently he has got to lln..re,
and we want to make these Local Bar Associations effective to r:iuse
his stamdards of living financially, and to bring back to him the field
of work that he should have snd to which he is eptitled,

In closing, I don't want to overlook the voluntary nrga.niza-t'ions of
the towns and citles. I think there is & great need for their BX-IStEnCe.
If they do not exist for any other purpose than that of getting the
lawyers together in a sort of good fellowship they have been worth
while. .

PRES. ANDERSON: The next order of business will be the
report of the Judicial Sectlon. Judge Sutphen.

JUDGE SUTPHEN: Mr, President, and members of the Bar of
the State of Idaho. The Judieial Section met in session yesterday
afternoon, with three members of the Supreme Court, and six members
of the District Bench, and one ex-judicial member. The rqp'ort of the
proceedings will appear in theé printed report of that meetmg,l and .I
don't believe it will be necessary for me to go into detail, but just hit
the high apots.

The first matter discussed at the meeting pertained fo the p_ru-
posed Uniform District Court Rules, which were before this meeting
last vear. I believe you had some considerable fun with those rules.
However, after some discussion, we decided, in view of the fact that
there was only aix membera of the District Bench present at the meet-
ing out of sixteen, to pass that until another year, with the hope that
more members might be present.

Following that discussion wae were favored by a paper read .by
Judge Winstead on the subject of Publicity Control. It wwa.'i a very in-
teresting and instructive paper. It will appear in the printed proceed-
ings, and I hope that each member will take the pains to read thet
paper. 'To the members of the Judictary, I feel that we ghould study
it, and many of the guggestions should be put into practice,

Chief‘ Justice Morgan then criticized our pregent practice of having
the counsel for the prevailing party make up the findings of fact and
conclugions of law. He also suggested that the conclusions of Iaw b.e
aceompanied by citationa of authority on which the Judge relied. T‘h:s
criticiam called for considerable comment, We took no formal action
upon . those suggestions or criticiame.

Following that the subject of Judiclal Bthics was digcussed, Justlce
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Ailshie leading that discussion. It was decided that the subject was
of such general interest, that arrangements be made to have Judge
Ajlshie address this Bar on that subject.

‘We were also favored by Doctor Warner, of the Blackfoot institu-
tion, who spoke to us im regard to the treatment and care of those
vnfortunates whom we ere sending up to that institution, who have lost
the power of control through excessive use of liguor and narcotics,

A number of other subjects were discussed, among which was that
of making suggested reforms in practice and procedure. After con-
siderable discussion a resolution wes passed, which I believe creates
a vehicle by which we may be able to accomplish some reforms in that
regard, This resolution was introduced by Judge Taylor, and was
adopted unanimously. I will read the resolution:

“Be it resolved, that the Legislative Committee of the State Bar be
requested to draft an act to be presented to a future legislature pro-
viding for an annual meeting of the District Judges with the Justices
of the Supreme Court at some appropriate date in January, the date
to be fixed by the Chief Justice, for the purpose of discussing and
acting upon proposals for legislation intended to improve and simplify
the practice in the courts of the state; and providing that it shall be
the duty of the Judges and Justices to attend and taske part in these
proceedings, and that their ectual expenses be paid out of the State
Treasury as their other expenses are mow paid.”

Such a meeting will not in any way conflict with the present meet-
ing of our Judicial Section, and probably will tend to create more in-
terest. That is the thought back of it,

PRES. ANDERSON: The next matter coming up for considera-
tion is Suggested Procedure for Oral Argument in the Supreme Court,
by Chief Justice Morgan, and discussion lead by Mr, Marcus J. Ware,
We will hear from Chief Justice Morgan.

JUSTICE MORGAN: Mr. President, let me first occupy sufficient
time to briefly compliment:Mr. Carey Nixon who has had and per-
formed the duty of arranging this program. He was chairman of the
program committee, and as mearly as T can understand it—with all
due respect to the members of it—Mr. Nixon found it necessary to do
the work himself. And he did his work well. In this connection let
me sey that Mr, Nixon has expended n great deal of time and some
money in the performance of hia duty, and this Bar owes him s vote
of thanks. He commumicated his suggestion to me that I deliver a
little talk on the subject you have just stated, and he gave me to
understand, and I believe it is a correct understanding, that he called
upon me to perform a duty, end was not merely inviting me as a
privilege to come here, or not, as I saw fit. That is the correct view to
take of it, in any event; and that was the view Mr. Nixon expresaed.
It was a command; it was an order from ome in superior authority,
because each-and all of us, Mr. President, in matters of this kind are
under the control and supervision of the Bar Commission and its com-
mittees, and we should Bo recognize those duties and perform them
to the best of our ability.
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I want, too, to say that I am fully persuaded that the life and the
very vitals of the Idaho Bar reposes in your Local Bars in your respec-
tive communities. This Bar cannot survive without them, due, as Mr.
Hyatt says, to the geographical situation of the State. And it is for
that reason, and with that thought in mind, that I have made a formal
request that this matter about which I propose to introduce a discus-
gion not receive final action at this Bar meeting, but that it be referred
to the Local Bars for discussion there, and that the Local Associations
communicate their wishes to the Supreme Court in the matter.

- I strongly suspect that Mr. Nixon foreshadowed what would bhe
inflicted upon you, so he further required me to reduce my remarks
to writing. I did so, and much to my surprise, when I reduced to
writing what I had to say, it didn't amount to a good size valentine.
Tt occupies almost two typewritten pages, and I am going to read
them. That may be one of ithe reagons why I am also persuaded that
it might be a good idea to present cases in the first instances to the
Supreme Court by typewritfen briefs, rather than to have them ac-
companied by oral argument.

Procedure in the supreme court has been placed, by the constitu-
tion, under the exclusive controt of the court itself, and no legislation
is required to authorize changes therein. However, because the mem-
bers of the bar are vitally interested in the manner in which their
clients’ cases are to be heard and submitted, the court would hesitate
to make a change in procedure against the wishes of & majority of
your members. ’

I have considered the advisability of asking the court to smend
its rules so that each justice would study the briefs in each case and
the court would attempt to render a decision fherefrom unless, after
such investigation and study, it is of the opinion oral argument should
be had, Tt is with the hope of getting an expression of the wishes of
the members of the bar of the state, I submit that question for your
consideration. It is not my purpose o argue the question, but to
point out what seems to me to be some advantages to be derived from
making the change, and to invite discussion,

Under the present practice, when the tramscript and briefs in a
case have been filed, it i3 set down for oral argument which, if it is
to be presemted on the merits, is limited to forty minutes on a side. In
many ceses numerous points are involved on the merits and forty
minutes on a side is insufficient time to.properly present them. In a
great majority of cases the members of the court have not read the
briefs nor examined the record and are, therefore, naot prepared to
derive a3 much benefit from oral argument as they would be able to
do were they familiar with the case.

The question may present itself gs to why the justices do not
familiarize themselves with the cases before argument without a
change of the rules. I am not sure of the answer to that question,
but it i8 not so important as is the fact that we do mot do so. If we
were required by rule to attempt to decide each ease without oral argu-
ment it would he necessary for w3 to, and we would, become suffi-
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ciently fa.milia.r with those cases where oral arguments are found to be
necessary, to intelligently listen to them when they are made

Should the proposed change in the practice be adopted each justice
would earefully study every case in an effart to decide it, If in this
f,ffort difficulties were encountered rendering oral argument advisable
it vfmuld be called for and counsel would he notified of the points upon,
which the court desired assistance. Argument would be limited to

these points, but the time in which it is t
bty o be made, would not be

I should like to have a full discussion at this meeting of this pro-
posed change in procedure, hut believe it would be well for us not to
attempt to dispose of it, finally, now. Permit me to suggest that this
ma’fter be submitted to meetings of the members of the bar in the
various distriets, and that after full discussion, by the entire mem-

ersnip court b dvised of the (< th
b h th d of h T 1 Tof n with
e T e Al wisles o (i Bg&l PTOLeH=10;

] Mr. President, in addition to this, permit me to say that Mr, Juatice
.leena asked me to present to this meeting his regretz because of his
inability to be here.

I personally desire to leave this further suggestion, supplementing
something that I have listened to here between the lines in what our
Chairman of the Judicial Section said. But six out of sixteen members
of the District Bench is a very small representation, and we found
c.:urselves gravely handicapped by it. I hope we will see to it that the
idea is communicated not only to the Judges of the State, but to the
members of the legal profession as well, that the attendance on these
meetings i3 a duty, rather than g privilege, and that we are all ex-
pected to be here. I thank you.

MR, WARE: In discussing the proposed change with reference to
oral argument before the Supreme Court which Chief Justice Morgan
bas presented, there are a few things which appeal to me very strongly,
After being assigned this discussion I went into the subject not a little
with various members of the Bar in our Section of the State, and
sounded out the attitude of our Clearwater Bar on it, and there seemed
to be two questions with reference to oral argument,.

In the first place, there is the thought presénted by attorneys who
believe that oral argument is of very little use to the Court, and for
that matter serves a client very slightly. That arises, in my opinion,
from certain inherent weaknesses in our present system of oral argu-
ment, which Chief Justice Morgan’s proposal is ealemlated to cure.

On the second point, some attorneys feel that if the Supreme Court
aszumed to pass upon cases without oral argument ithat clients would
be deprived of the right or benefit of oral argument. That seemed
to be the great fear with some of them. However, 1 believe that after
a cg.reful consideration of the proposal as made that that fear becomes
groundless. The two great weaknesses of the present system of oral
argument, a3 pointed out by the Chief Justice, are perhaps fhe un-
familiarity of the Court with the case &t the time of the oral ATgU-
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ment, and on the other hand, and greater than that, the unfamiliarity
of counsel for appellant or respondent with the poinls or issues which
the Supreme Court may be interested in or concerned with or in
doubt about,

Then again there is the guestion of time for presentation, which
the proposal is caleulated to clear up, I have noticed instances myself
where, in the course of the brief forty minutes allotted to an appellant
-~who perhaps is more at a disadvantage than the respondent inf that
respect, because of the necessity ¢f a statement of the facts—questions
inferposed by the members of the Supreme Court at times have con-
sumed no small portion of the forty minutes. In at least one instence
that I recall counsel in the whole course of his argument was thrown
off from what he intended in the first instance. I believe that if the
points were submitted in advence, oral argument would more certainly
filt its true function.

Perhaps the most controversial point on this subject is that it in
effect makes mandatory the present Rule 47, which permits counsel on
either or both sides to submit a case without oral argument; the
Supreme Court, however, reserving the right to order argument if it
so desires, with the implication that the points are designated by the
court. When I first started to congider the matter I rather took issue
with the proposal of submitting & case for decision in advance of oral
argument. It seemed to me that perhaps if mamy cases were decided
without oral argument that there would be & pgreater tendency for
more petitions for rehearing. On further thought, however, it occurs
to me that perhaps the procedure would lessen the propensity of at-
torneys to file petitions for rehearing before the Supreme Court. If
counsgel were advised of the points in which the Court was really in-
terested, perhaps they could more fully and adequately presemnt their
cnse in the first instance, and render the necessity of filing a petition
of less importance. ’

Now, there i§ one matter in which this rule, X believe, will be of _

great assistance: Often times counsel on either or both sides become
so0 engrossed with his particular theory of the case, or the particular
issues which he believes are determinative of the case, that some
point which is perfectly obvious to a disinterested attorney, or Judge
reading the brief or listening to the argument, is entirely overlooked
by him. In fact, I believe that tthere are no small aumber of decisions
by our Supreme Court which have turned on points which are not
suggested by counsel on either side, either in oral argument or in the
briefs. I don't say that that is any very great number, but that has
occurred. Now, if the Supreme Court set the case and submitted all
questions in advance, that whole matter would tend to be cleared up,
and counsel would have an opportunity to present the particular issue
suggested which had occurred to the minds of the court. My own
personal conclusion is that the rule would be a good one to try out.
I think attorneys sometimes are prone to be a little bit opposed to any
changes or innovations in our procedure, but I am of the firm opinion
that it will overcome and tend to eliminate the inherent wealmesses
of oral argument wt the present time, And I further believe that
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since the Supreme Court is composed of lawyefs who have pgone
through the same difficulties that we have that we can safely rely
‘upon them according us the privilege of oral argument whenever it
Seemns necessary or advisable, In fact, I doubt very much whether
the court would tend to eut off all argument in any particular instance,
unless it was just upon some matter that was apparent on the face. ,

.'TUS'I‘ICE- MORGAN :. Mr, Ware, what do you think of the sug-
geatw:.l that it be referréd to the Loeal Organizations instead of at-
tempting to be disposed of here at this time?

) MR. WARE: I think that is a very wise thing to do. I think it
will help strengthen interest in the subject, because it is s matter which
affects the Bar as a whole. I believe it can be handled wisely by sub-
itting the guestion so that those attorneys who do not attend the
Loca:I .meetings can pass upon it by ballot from their respective com-
nfm.mt;es. For example, in our .own Bar some of the attorneys reside
eighty or ninety miles, and I believe there is an attorney at Elk City,
some hundred and fifty miles from where we ususlly hold our Ba::

J.neetings. So for that resson, in our district, I feel we ought to submit
it by ballot,

JUSTICE HOLDEN: In your investigation have you found if
any other appellate courts have adopted this suggesied procedure?

MR. WARE: I c'ouIdn’t find anything. There doesn’t seem to be
any. The strong pomt of Chief Justice Morgan’'s sugpgestion was
brought home to me in a particular case argued before the Court this

last year. I was counsel for one of the parties appellant, Three

Judg.es heard the oral argument in the first instance; all. five Judges
Part:cipated in the decision, ard the decision was a three to two decis-
ion. There was a division on the part of the members who heard the
argument, and on the part of the members who did not hear the argu-
ment, A rehearing was granted, and the case was reargued before ithe
Court. I hesitated to cover the whole ground of the case before the
court agzin, because I knew there were at least three members of the
eourt who had heard the oral argument. On the other hand, I know
that counsel for both appellants and regspondents were confron,ted with
a feeling that if they did not go over the whole case there were two
Judges who had not heard the oral argument. The result was that
counsel for both sides chose the lesser of two evils and bored the three
members of the Court who had heard the argument with a reargu-
ment, I really think if the Court had then in operation the rule sug-
gested by Judge Morgan it would not have been necessary to cover the
whole case again, and counsel could have served their clients Just as
well. As a matter of fact, there were only one or two points in issue,
and counsel could have limited their discussion to them. For thaé
reason, I am heartily in favor of the rule.

: MR EVANS: I am heartily in favor of the suggestion of Chief
.Tust\c.e Morgan that the matter be referred back to the Liocal Bar
Asgociations for further discussion before this body takes final action.

If the cases pr_eseﬁted on appeal to’ the Supreme Court be disposed
of upon written briefs only it will very materially increase the cost of
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the appeal becanse of the necessity that counsel will be under, to
endeavor to cover all possible arguments that they may have in sup-
port of their proposition in the briefs which having to be printed would
add materially to the cost of presentation,

Another thing: oral argument frequently gives to counsel an oppor-
tunity to elaborate upon the points raised in their briefs, by the addi-
tion of matters which have occurred to them since the preparation of
the brief and the time fixed for oral argument, and thereby can pre-
sent the matter more completely and effectively to the Supreme Court,
and secure a fairer decision.

Mr. Ware suggested that attorneys are naturally conservative in
matters of this kind, and are mot inclined to depart from established
procedure, without just cause end full consideration of the results to
be effected. I will frankly confess that I am one of those conserva-
tives, and I would hesitate to.see any change of this character made by
our Supreme Court, in limiting the right of oral argument, until the
matter has been thoroughly considered in =all of its phases by the
members of the Bar.

MR. J. F. MARTIN: I doubt if anvone will seriously try to defend
the present system that we have of oral argument of cases in the
Supreme Courf. This is a conclusion that I have come to from appear-
ihg in that Court probably too many times. Particularly, an appellant
is under a tremendous handicap in trying to present his case in forty
minutes to & Court interested in, but completely ignorant of, the par-
ticular case being discussed. No man, in my judgment, can intelli-
gently go over the facts of his case in one haif of the allotted time. If
he takes twenty minutes to go over the facts he can just skim the
surface; and in that twenty minutes he is stopped and questioned—
and if he is mot it is a rare occasion—and he tries to answer as best he
can, in. & hurried manner, the gquestions presented by the particular
Judge; he is tbrown off his trend of thought, and must gather himzelf
up and start over again. The forty minutes tbat an appellant has, is
practically thrown away. The Court would get little more than just
the gist of the facts and the high spets of the points. Too often have
we read in an opinion where this or that assignment of error was
raised but not discussed in orsl argument, and therefore is waived.
No lawyer intends to do that, but he simply cannot cover the field.

We as practitioneers can certainly be no worse off with a change.
It may help to give the Court better assistance by simply letting them
take our briefs and decide the cases. I have tried it both ways; and
the cases that I have submitted without argument have been just as
satisfactorily decided as the others,

Personally, I am for trying it. Probably we will have to go inte
more detail and trouble in the preparation of our briefs. I think that
the ltmit might be raised for which costs could be allowed on the
printing of the briefs—limited as we are now to forty pages. That
could be made up in the difference in the cost of traveling to the Court
and back, and in the time consumed,

JUSTICE BUDCGE: I want to express my opposition' to the reso-

IDAHQ STATE BAR PROCEEDINGS 25

lution in just n few pointed words, so that you will understand why I
oppose it

I have had quite some experience both on the Trial Bench and on
the Supreme Bench, and I know that I have been very much bene-
fitted by argument of counsel, often as much as from reading and
studying their briefs. So long as T am on the Supreme Bench I want
to have the privilege of looking counsel in the. face and asking him
questions, whether or not he expends his argument explgining questions
that are more or less in doubt. I don't expect them to read. their
briefs. I can do that, But, T expect them to make more clear and
more definite the facts in the case and the law to be applied to the

facts, Some of the greatest principles of law that have ever been

announced in this ‘or any other country have been spoken by men
extemporaneously, right in the heat of argument as they have dis-
cussed their cases before the Supreme Court. There is no Supreme
Court that I know of, that deniea thé right of oral srgument.

‘When your client comes to you he expects you to stay with it from
the 1ncept10n of that case until its final conclusion. He expects you
to appear before the Supreme Court and defend his cause. That's
what he hires you for. That is a part of your sacred duty; that is my
opivion of your duty. I don't think that you have any right to desert
your client in the Supreme Court, and simply pass up your record and
say, “Here, you take the cold record and decide the case” And,
gentlemen, I want to tell you at times it is cold énough. We don’t see
and observe what the tria! court does. I want a little life, a little
vitality, a little human touch, and a little closer comnection with
coungel. Y want them to feel that they can talk to me; and if forty
minutes isn’t long enough let them ask for sixty minutes, let them ask
for whatever time they want to present their questions, and present
them intelligently.

If we were going to have a practice as they have in' Virginia, that
might be a little different, In Virginia the appellant prepares his
transcript on appeal, and his brief on appenl, and that is submitted to
the Supreme Court; and they go over them and if they find that the
quesfion has been settled, or there is no debatable question involved,
they deny the writ of error and dismiss the action. If they find they
are in doubt, or believe the case should be argued, then tbey notify
opposing counsel to file bis brief, and then both sides go to the
Supreme Court and argue the .case. But, under this resclution, as I
understand, the briefs are simply submitted to the Court, and the
Court is supposed to read the briefs and decide the question.

Mr. Martin says the Court is unfamiliar with the subject. I don’t
krlow whether that is altogether true, or not. Each man on the Court
knows, before the case that he writes iz given to him, that he is going
{o write that case. I have read the briefd in my own cases, at least,
and I have read the assignments of error, and I know the gquestions

“iovolved. True, I may not have read the entire transcript, but I am

familiar with the case, and so is every other member of the Court

- familiar with the case and knows something about the questions
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invalved, So we are wot entirely ignorant of the questions involved
in the cases presented.

I am in favor, of course, of submitting this gquestion to the various
Local Bar Associations for discussion. I think you have & debatable
guestion here,

MR. A. L. MORGAN: There is a certain amount of misappre-
hension shown here in the discussion of this matter, due to the fact
that cases will not necessarily be submitted without argument. In
other words, the Court may decide in' thoge -instances where no argu-
ment is necessary. Judge Budge tells us that be wants the opportunity
of meeting the attorney and of listening to his explanation, and getting
the human touch. But, I apprehend that there is no reason why hfé
would not be in & better position to do that, if he is thoroughly familiar
with the record, better than he can' as the matter now stands. There
isn't any reason why, even If there is going to be an argument, that the
courtt should not be familiar with the record. The Judge says he wants
to propound questions to counsel. Now, with all due respect to the
Court, I want to say that I have been embarrassed time and time
again In having to say to the Court that the question which he was
asking was not involved in the litigation. If they were familiar with
the record the question would never have been propounded.

. Whether the case i3 to be submitted without argument, or not, it is
better in my opinion that the Court be familiar with the record prior
to the time that the argument is heard,

JUSTICE AILSHIE: I am not rising as a member of the Judie-
iary, but as a member of the State Bar. I have spent in front of the
Bar from time to time, some thirty-two years, in Idaho, and for some
fourteen years back of the Bar—not the bars, but the Bar—and I have
geen’ this matter from both sides. I have always insisted that an attor-
ney who is presenting a case on appeal, whether he was prosecuting
it, or defending it, ought to have at least an hour. Among the various
arguments that I have advanced for that was one that perhaps is
trivial; that the Bupreme Court of the United States, which is the Iast
word in this country, have always deemed it worth while to allow a
man one hour to present hig case in that Court, no matter how trivial
the case. They may say to you sometime “You need wof argue thet
point any further,” but they never cut you off from ome hour. If
those *nine old men” up there—and I say that in gquotetions— thought
it was of guffivient importance, to enable them to hear a case thor-
oughly and determine it, to allow one hour argument, we in this State
ought to do the same thing. We are no more competent, and no better
able to gragp the thing in forty minutes than they are. And the fellow
who hag the laboring car ought to have a few minutes advantage be-
cause he has to state the facts in the recdrd, and the other fellow
starts out with that advantage,

I have always been in favor of oral argument, for the reason that
I think when a man sits down and is interested in writing a brief he
says @ lot of things in the brief that he won't get up in front of the
Court and argite, and he will back water on them, I have seen that
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occur, He makes statements that won’t bear discussion. Oral argu-
ment often eliminates a lot of useless questions. I like to hear the
argument, and I liked to argue my cases. I had the satisfaction of
having uanloaded on the Court my voice on the gquestions, and my
clients at least felt that they had had s heasring before the Court of

last resort.

I disagree with Mr. Martie. I don't believe that he will read in
the opinions just the siatement that he has made. .The statement
was that the assignment was not discussed in the brief nor upor oral
argument, or, that it was waived on oral argument. Sometimes & man
makes an assignment in his brief, and after he gets to the argument,
says he doesn't rely on it

Amnother thing, too—that of questioning by the Court. While I
think some attorneys are disconcerted, perhaps, rather than thrown
off their argument, there are some attorneys that that makes quicker,
or whets their wits, and gives them an opportunity to see what is in
the mind of the Court, and brings them to the real point in the case,
I do agree that there can be too much discussion and oo many ques-
tions. I am heartily opposed to argumentative questions coming
from a Judge, whether trial or appellate.

JUSTICE MORGAN: I seem to have tangled the matter up, in-
stead of clarifying the situation, Probably nobody misunderstands

.my motives as do the members of the Supreme Court. There never

was any intention, and I don’t believe it will be found in my remarks,
to abolish oral argument. The intention was to get the Supreme Court
to familiarize themselves as mearly as they could without oral argu-
ment. And then if they run into difficulties that ought to be decided
they may call for argument on the points in gquestion. Probably the

- appellant should be penalized for filing frivolous argument in order to

bring about delay in the administration of Justice, as this Court has
done on several oceasions. That case could be decided, could it not,
without in any way depriving anyone of the opportunity of coming
down and shaking hands with the attorney after the argument is
over? Now, I am the most socially inclined individual on earth, and
I like to shake hands with people, particularly on election years, just
a3 well as anyone does. But, we might forego that in cases of people
who file their appeals frivolously, and in cases of people who ought to
have their cases dismissed and be penalized. In other cases we may
find there is no debatable questions presented, or it is something that
has been decided very, very frequently; and in such cases considerable
time and expense could be saved,

In reply to my friend, Evans, and the fears he entertains, let me
say this: He lives over the other side of Pocatello, and the cases he
presents to our Court are presented in Pocatello, T have attended
Court when ag many ag thirty cases were taken under advisement at
one time, and they were heard at the rate of four or five cases a day.
I wonder just what kind of an animal the average practitioner thinks
& member of the Supreme Court is, if you expect, in' the matter of a
week or ten days to submit arguments as rapidly as that, and depend
upon the oral argument to convey to the Court the disputable facts
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and the technicalities of the law. What kind of a condition do you
think, my friend, your case will be in when we reach it at the end of
the calendar after we get back to Boise and attempt to decide it?

The fact of the matter is my friend Evans could elaborate in' the
first place just as much as he can under the present practice, but he
would be a good deal safer in failing to do so if he knew the Court
was going to take advantape of the opportunity it bad ¢o find out
what was in his brief before he made his argument.

It is true, as Justice Budge has stated, that we draw our cases by
number, and we know in advance which one we are to undertake to

prepare & decision' on. And, it is equally true that while one-fifth of .

your Court knows what you are talking about, the other four-fifths
do not,

Now, I believe ithat the opposition to this is going to be found to
arise from those who have -probably given it very little considera-
tion. I inguired whether any state in the Unicn had adopted it, and
Justice Ailshie thought that Alabhama had such a rule, I wrote for in-
fprmation and they had not, Again, I want to say that unless a
goodly majority of the Bar desire that we do this, it certainly is mot
mine. But, T believe your cases will get better attention if more at-
tention i8 paid to them before oral argument. I think we will find
out more about this if we hear from the Bar after the Bar has given
it conslderation.

MR. GRAHAM: I have enjoyed this very much. I have labored
in the darkness as to what the practice of the Supreme Court has
been. The lid has been taken off, and we have now been apprized
that the practice is that only one Judge examines the record, possibly,
in the case that is going to be submiited to him, and the other four
Judges don't know anything ebout it. Now, it’s ome thing to argue a
cage té Judges who know something about the record when you start;
and it's another thing to argue a case before the members of the
Court who don't know a thing about it, When' you prepare your appeal
you take up everything from hell to breakfast, lest the Court overlook
some of them, and when you come to the argument you find that you
haven't time to cover them at all

I think it is the duty of the members of the Court to apprize them-
aelves of all the cases, whether they are going to write the opinion, or
not, s¢ that they can intelligentiy listen to the argument, and if they
have any interrogation to make they can intelligently ask the guestion.

Then there is the matter of presenting an important case in forty
minutes. I am not endowed with that ability. If you get up and state

the facts in twenty minutes your time is half gone, you take ten min-.

utes tp open the case and ecall atiention to the points, and the remain-
ing ten minutes for rebuttal. If some suggestion would come from
the members of the Court ez to the particular issuea or propositions

they wish to hear you on it would be a great help to the members of .

the Bar.

JUSTICE MORGAN: Mr, Grabam, if upon full investigation by
the Court, and all five members, it was found that there was no resl
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question to be presented in the case, do you see amy real reason for
havin'g oral argument?

MR. GRAHAM: Only this; that would deprive me of the pleasure
and the privilege of telling the Court that they are wWrong.

JUSTICE AILSHIE: I don't want this Association to adjourn
with the notion of the manner of consideration of cases in the
Supreme Court as has been stated by Mr, Graham, Of course I am
unable to speak for anybody but myself. I do not believe that there
is any case declded that the briefs and records are mot examined by
the Justices before they comcur or dissent in ar® opinion, As to how
many examine them before the oral argument, I don’t know about
that, but I don’t make it a practice of examining the records and the
briefs before the oral argument, more than to get the assignments of
error and the points relied upon. I have those digested in a book and
during the course of the argument I have those before me. That is as
far as I have examined the case prior to cral argument. I feel the
oral argurient is for the purpose of giving the Court the general na-
ture of the case. But, before it is finally decided, and before the
opinion is written by the man on whom the case falls, I think every
Jugstice examines the records and briefs.

MR. GRAHAM: I did not wish to be understood to say that the
membhers of the Court did not, after the argument, examine the record.

JUSTICE AILSHIE: My investigation and inquiry of Judges of
the Courts of last resort among the states has disclosed a great
variety of methods. I know it is not the prevailing method throughout
the country for the Judges to become familiar with the record and
questions presented prior to the oral argument. It is the rule in some
places for them to do so, It is a guestion of which is the better, and
which is the greater saver of time,

PRES. ANDERSON: I am informed that there are quite a num-
ber of the wives of the members of the Bar present, and that some-
thing will be arranged for their enterteinment during the time that
their husbands are at the banquet. It is suggested that we try to get
those who are here to admit whether their wives are with them, or
not. Will you please indicate?

MR. GRIFFIN: I will make it my duty to see whether you have
been telling the truth, or mot.

PRES. ANDERSON: We will stand adjourned until two o'clock.

AFTERNOON SESSION
Friday, July 23, 1937
2:00 P, M.

PRES, ANDERSON: The next order of business is Examination
of Titles—The Lawyer’s Problem, by Mr, Otto E. McCutcheon, of the
Idsho Falls Bar.

MR. McCUTCHEON: Mr, President, anl members of the Asso-
cigtion, These remarks primarily are tp be addressed to the younger
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members of the Bar. Perhaps not because I think you old fello“rs
can’t be convinced,lhut perhaps because you know more about this
subject than the speaker.

To begin with, let me say that the Wood Livestock Compeny fell
into difficulties and finally the business passed into the hands of a
hond-holders’ committee. . That committee thought it was necessary to
buy a small piece of land in Spencer, in Clark County. The abstract
to the property was sent to a lawyer by the name of Edwards, who
lives in Los Angeles, and the letter which he wrote comcerning that
title is in my hands, having come & few days ago, and it is so much
to the point I think you will enjoy hearing it:

“Dear Sir:
“T have examined the abstract of title in seven parts covering Lot

52 of the so-called Spencer Town Site, in Clark County, which you are
preparing to buy and herewith render my opinion.

“Don't buy the damned Jand. It has bheen my sorrow and burden
to look over several horribie examples of a title examiner’s nightmare,
put this alleged title takes the cutglass fly smatter. It is my private
belief thet vou couldn’t cure the defects in this title if you sued every-
body from the Spanish Government (whbo started this mess) on down
to the present possessor of the land, who is in there by virtue of a
peculiar instrument optimistically designated by the abstractor as a
General Warranty Deed.

“In the first place, the field notes of the Spanish Grant do_not
clogse. I don't think it possible to obtain a confirmation grant since
the last unpleasantineas ir 1898, In the second place, there were 19
heirs of the original grantee, and only three of them joined in the
execution of the conveyance unto the next party in {this very rusty
chain of title, which is a major defect in the first place.

“We might rely on limitation here, except that I am reliably in-
formed that nobody has succeeded in living on this land for a period
of two years before dying of malnufrition. Laches might help out,
hut a.n'ybodjr who undertakes to buy land under a title acquired by
lacbes is like the man who sets out to carry the cat home by the tail
—he is going to acquire experience that will be of great value to him
and never grow dim or doubtful,

“The land has been sold for taxes eight times in the last forty
years. The last purchaser sued the tax collector a rmonth after he
hought it for cancellation of the sale on the ground of fraud and mis-
representation. Fe doubtless had grounds, but this incident will give
you a rough idea of what kind of muszzle-loading smooth-bores have
been fritzing the title. Nobody has ever redeemed one of these tax
saleg—glad to be rid of it, no doubt.

“On January 1, 1908, a gentleman who appeared suddenky out of
nowhere, by the name of Ellis Gretzherg, executed a quitelaim deed,
containing a general! warranty of title (! ! ! to one Pete¥ Parkinscn.
Parkinson, the prolific old Billy goat, dies, leaving two wives and
seventeen children, the legitimacy of two of them being severely con-
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tested. I am not being funnier than the circumstances indicate. He
actually Ieft two wives and it appesrs never to have been legally wud-
judicated who he had done wrong by. Hach of the ladies passed away
in the Fear of (God and the Hope of a Glorious Resurrection' and left
a will devising this land to her respective brats. A sheoting mateh
between the two. sets of claimants seems to have nssisted the title
slightly by reducing their number to six and substitutlng eleven sets
of decedents. One of the prevalent.causes of defect in this title seems
to be the amorous proclivities and utter disregard of consequences
prevailing in this meighborhood,

‘“Your prospective vendor derives title by virtue of an instrument
concerning which I have previcusly remarked. It is executed by a
fair majority of one set of the offspring of Peter (Prolific) Parkinson,
and is acknowledged in a manner sufficient to pass a County Clerk
with his fee prepaid. Outside of the fact that it does not exactly de-
scribe the property umder search, the habendum clause is unto the
grantors, the covenant of general warranty does not warrant g thing,
and it is acknowledged before it iz dated, T suppose it is all right.

“I might mention that thiz land was the subject of trespass to try
title between two parties who appear in the absiract for the first time
and one of them recovered judgment awarding title and possession.
We may waive this as a minor defect, comparatively speaking.

“I would advise you to keep the abstract if you can. Itis a speak-
ing testimonial to the effect of motary publics drawing instruments,
county eclerks who would put a menu on record if a fee was tendered,
and jacklegged jugheads posing as lawyers.

“You can buy the land if you wish. There are at least 575 people
who can give you as good a title as your prospective vendor, not count-
ing the heirs of the illegitlmate son Prather Linken who died in the

' penitentiary in 1889,

"Very truly yours
“Bdwards,
“P. 8. You owe me $200 for headache powder.”

‘When I was requested to make these observations it was suggested
that perhaps some time should be devoted to the attitude of lawyers
who undertake to examine abstracts of title, in respect to certain
things which oceur time end time agein. Of course, in the time which
is at my disposal I cannot touch everything which might come to an
examiner’s attention. But, here are a few of the observations which
I desire to make:

ATTITUDE OF EXAMINERS

The attitude of the examiner towards some of the problems re-
garding the titles in his locality, I am sure, is that in advising his client
he has in mind what some other examiner may say. Of course he
can write an opinion on a title which raises all the questions which
occur 10 him, but he may sit down with his client and gay that the
chances are that the possession’ of 2 purchaser will never be disturbed,
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in which case the prospective purchaser meay go on with his deal. On
the other hand, if the prospective purchaser gets the impression that
a subsequent vendee will require a particular title to be quieted, the
client is justified in requiring his vendor to go to the expense of
quteting the title.

During the last few years no doubt you have seen opinions on
titles prepared by representatives of the various governmental agencies,
and some of their requirements have raised questions of great diffi-
culty touching titles which local examiners have felt to be merchant-
able, My own impression as to those examinations has been that a
large number of the examiners occupy subordinate positions and have
to i'eport to, or have their work examined by, superiors in office, so
that the subordinate examiner has been' afraid to pass the slightest
defect whether real or imaginary. To illustrate this point, I might say
that a client of mine dealing with the Department of the Interior had
a most unhappy time with the examiners who were looking after the
titles to land proposed to be bought for a migratory bird refuge. The
client in question was a single man when he acquired title to the tract
of land described in the abstract, Several years later he was married
and several years after that his wife died. Ungquestionably the tract
of land was separate property of the client, but we had a rather
troublesome time satisfying the examiners in the Attorney General's
office on the question of whether the subsequent residence of the wife
on. the property of the husband was sufficient to convert the property
from seperate into community property. While in this particular case
we dealt with a long established department of the government, it is
illustrative of the attitude of examiners for various lending egencies
of the government which were created since 1833,

To illustrate further, while the act of 1229, Code Section 7-}109, re-
quires judgments of the Federal Court to be recorded in a county
where land of & judgment debtor may be located, the examiners for
the R. F. C. still require certificates from the Clerk of the Court clear-
ing the property of Federal Court judgments and bankruptey proceed-
ings. The question arises here as to how far back the certificate
should resch and what names should be submitted to the clerk for
hig search, :

Every examiner meets the same questions time after time. ‘What
is to be done with regard to instruments which fail to show the marital
status of the parties? Generally an affidavit is regarded as suffi-
cient, and probably the Bar should not reise any question in such a
cage where the affiant is reputable.

Here let me say that one should be very careful when desling
with an abstract which shows a grant to a woman. A case which I
have in mind showed a deed to a woman by the name of Gladys Smith,
and there was an affidavit accompanying the abstract that at the time
of the deed she was an unmarried woman. As a matter of fact, she
was a married woman and had two children, and her husband died
within a very few days after the date ‘when she acquired title to the
property. She subsequently married a men' named Boyd, and they
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moved from here to Boise where they acquired some more property.
Boyd died, and his estate was probated in Ada County, and it also
included the probating of the property in this county; it was probated
as the community property of those two, and decree of distribution
wag made to the heirs of Boyd. Whereas, at the time of the death of
Mr. Smith the statute required that the community property should be
divided between the surviving wife and the children, there were two
children, each of whom had a one-third interest who were never heard
of, even, in the probate proceedings ih Boise. So that even if you do

" have an affidavit, you can’t be too careful., Of course, you might clear

yourself, because the affidavit was there and perhaps a part of the
abstract, but you can’t be too careful even in accepting affidavits
without question.

~ With respect to proceedings in foreclosure cases, it is my impres-
sion that a synopsis of the entire case should be abstracted giving the
essential dates including filing dates. Unfortunately I have found
many errors in proceedings of this character. The same is true with
probate proceedings, and certain questions regarding decrees of dis-
tribution are discussed hereafter,

Regarding restricted covenants, on account of certain rules of
evidence the examiner cannot be too caereful in his construction of
such instruments. The question' of restriction is for t¢he cour{, and
while evidence undertaltiing to show the mea.nihg‘ of the words used is
not admissible ordinarily, an agreement restricting the use of the land
conveyed may be proved by parole. The office of a deed is not to
express the terms of a contract of sale, but to pass the title pursuant to
the contract. An agreement which shows a part of the consideration
for the sale restricting the use of the property, is not merged in the
deed, and does not qualify or in any way affect the title to the land;
and the admisston of parole evidence to prove such an agreement is no
infringement of the rule that parole evidence is not admissible to con-
tradict, vary, or explain a written instrument.

Should not the abstract show a map and description in order to be
8 true abstrdact of platted land? My reply to this question is that
such a map or plat should always be included, and T feel that plats of
record prepared and certified in accordance with the statute may be
accepted without question. It is to be noted, however, that a ]&rgé
number of -examiners and representatives of non residents reguire
surveys by engineers, gnd further requirements are made to show
location of sewers or drains and water supply pipes which may be
invisible on the surface, and examinations of property to determine
whether there are any encroachments over head such as electric light
wires, telephone or telegraph lines, radio antenoa, and such like.
There are also various other problems here in Idaho, some of which I
shall discuss,

‘While I am not inclined to urge that the abstract companies shall
be put out of business, yet it is felt that the adoption of the Torrens
system of registration of titles or the issuance of title certificates of
insurance would be of great service to the public.
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THE OLD STATUTE RELATING TO SEPARATE
ACENOWLEDGMENTS BY THE WIFE

This statute was repealed by the ninth session’ of the legislature of
1807, Qf course many abstracts of title reach back much farther than
that date. Locally, we find in abstracts of Idaho Falls property several
cages where there wag no separate acknowledgment of the wife. The
titles here are comparatively young, and in fact there are persons
living who have known Idaho Falls property since the townsite was
platted and who can give affidavits proving that meither the wife nor
any member of her family ever resided upon or occupied any poriion
of the property as a home, In such a case if the examiner is satlsfied
to accept an affidavit of non residence or non occupancy of the prop-
erty by the wife, or any member of her family, he will pass the title
on the theory that the power of disposition of community property
vested in thé husbanmd until 1818 when the statute was passed which
requires the signature and acknpwledgment of the wife in transfers
of community property, regardless of the character of the property
as p residence of the wife or members of her family.

We have the case of Co-Operative Savings and Loan Agsociation vs.
Green, 5th Ida. 660, which holds that a mortgage was void where the
acknowledgement was not made on examination apart from her hus-
band, The examiner may take the extreme view and hold the deed
voild, in which case a suit to guiet title would be necessary, and that
is the position which is taken by the highly technical examiners.

The legislature passed in 1907 what is now Code Sec. 54-729, and
the same session passed the act, Sec. 54-707, which abolished the
medieval statute requiring a separate interview between the wife of a
prospective grantor of land and the notary public, so that for meore
than thirty years the Iaw has followed the modern doctrime that the
wife does not need the protection from her hugband which an: inof-
fensive notary public might give. But we must all admit that possibly
the old statute had its good points. Fowever, after the lapse of thirty
years it is felt that such en apparent defect in a title may be safely
waived,

There may be objection to that conclusion, because if the deed was
void it cannot be cured by the pass of time. However, the statute
which was passed in 1907 does undertake to say that such a deed, if
recorded, is sufficient to give notice to a subsequent purchaser,

SUITS TO QUIET TTTLERE

The bugbear of suits to quiet title is found in the contents of an
affidavit supporting an application for an order for the publication of
summons, The statute, Section. 5-508, says that due diligence must be
used to find the defendant to be served, but the affidavit “shall be
sufficient without setting forth or showing what efforts have been
made or what diligence has:been' exerted in attempting to find the de-
fendant.” Perhaps these duestions would be gimple if it were mot
for the decision of the Supreme Court in Lohr vs, Curley, 27 Ida. 738,
where it was held that the statute does not dispense with the use of,
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due diligence to ascertain the: reaidemce or post office address of the
defendant, and the mere assertion of diligence in the affidavit i8 not
a compliance with the statute. Where it is shown that by the exercise
of ordinary diligence such search would have revealed the where-
abouts of the missing defendant, the court will be deemed not to have
acquired jurisdiction of him by publication of 4 summons. This decis-
ion appears to me to cast considerable doubt on all proceedings which
are bdsged upon substituted service by publication. In effect the case
of Lohr vs. Curley holds that if a defendant so served can convince
the court that the plaintiff was not diligent, the proceedings to quiet
title can be defeated. Of course the sort of showing which would
convince one judge might not he sufficient to satisfy another, In my
own experience I know that an examiner of titles for a large life in-
surance company will not pass such a title where the order for publi-
cation of summong is based on the form of affidavit which we ordi-
nmarily use in this state. He says, and perhaps rightfully, that the
guestion remains open to attack by a defendant so served, unless the
affidavit for the order for publication shows with particularity what
diligence wag used in the effort to find the defendant. Locally, we
accerjt the affidavits after the ekpiration of one year from the date
of the decree where a defendant has been served by publication and
h%s defaulted. See Sec. 5-905, which prescribes the time within which
an application may be made for relief on a judgment by default.

PROBATE PROCEEDINGS

It is hard. to understand how the purchaser of the property de-
seribed in the case of Glover vs. Brown, 32 Ida. 426, got into tbe diffi-
culties which arose following tbe probate sale. There was a deed of
gift recorded in Canyon County July 16th, 1896, which appeared in the
abstract of title. The property beceme the separate property of .Mari-
etta Glover, but it was probated as community property in the.proceed- |
ings entitied, “In the Matter of the Estate of Marietla Giover, de-
ceased,” and the entire property was distributed to George S. Glover
as the surviving husband. Subsequently as a single man George S.
Glover mortgaged the property for $5,000.00, and this mortgage fore-
closed and the property sold. George 8. Glover was adjudged insane
and was confined to the asylum at Blackfoot until his death on No-
vember 30th, 1918, Before the sale on foreclosure was completed let-
ters of guardianship were issued on the estate of George 5. Glover,
incompetent, and the property was sold and a guardian's deed was
executed and delivered. The money realized from the guardian’s sale
was used to pay off the judgment on foreclosure of the morigage and
thereby the land was redeemed. ’

Certain children of Marietta Glover commenced a suit to quiet
title and to set aside the decree of distribution in the matter of the
estate of Marietta Glover, deceased, and that was finally done.

There were three positione taken by the members of the Supreme
Court. Judge Budge held that collateral attack might be made upon
the probate decree, Judge Morgan dissented from the portion of the
preVaili;n'g opinion which held that a decres of a probate court distri-




36 IDAHO STATE BAR PROCEEDINGS

buting property other than as directed by statute to he in excess of its
jurisdiction and void, and also from that portion of the decision which
holds that the action in the district court was a direct and not a col-
Jateral attack upon the decree of distribution, He also dissented from
the portion of the decision which holds that the wvalidity of probate
proceedings may he attacked for fraud. Judge Rice dissented and held
that a decree of distribution by the probate court is subject to collat-
eral attack in' a proper case, and held that “a decree of distribution of
the probate court is entitled to all the presumptions in its favor which
are applicable to a decree of a court of general jurisdiction. In the
absence of any proof of notice, extrinsic to that contained in the
record in the office of the county recorder, it seems to me to be mani-
fest that s purchaser would have a right {0 rely upon the subsequent
decree.” Judge Budge therefore holds that validity of probate pro-
ceedings may be attacked for fraud and the jurisdiction of a court
of equity to compel restoration’ of lands fraudulently acquired by such
proceedings is cleer, ' '

In view of the three opinions filed in the Glover cese an. examiner
approaches the question of determining the effect of a decree of
digtribution with much trepidation,

Douglas vs, Douglas, 22 Ida. 336, iz another tase to be well
remembered when & probate proceeding appears in the abstract, This
is the celebrated cage which holds that the law- of a sister state con-
trols in determining whether land bought in Tdaho is community or
separate property. But I leave this phase of the subject by asking a
question: should the title examiner conduct an inquiry for the purpose
of making up a—shall we call it a pedigree—of the money used for
the purpose of buying Idaho real estate?

DEEDS PURPORTING TO CREATE JOINT TENANCIES
BETWEEN HUSBAND AND WIFE WITH RIGHT
OF SURVIVOHSHIP

Locally, we have heen finding in abstracts of title deeds purport-
ing to creagte joint tenancies. The first of these deeds which were
prepared by members of o real estate contern which has been men-
tioned in the Supreme Court reports as practicing law without a
license, I think gquite generally these deeds have heen prepared by
real estate people. .

A phase of the law of titles which is beginning to appear locally
is represented by deeds, prepared by real estate dealers, to husband
and wife as joint tenants with the right of survivorship. At a very
early date in the case of Phelps vs, Jepson, 1st Am, Dec, 33, the Con-
necticut courts seid these titles were held under “the odious and unjust
doctrine of survivorship,” Most of the states legislated against this
doctrine. Our own statute which is Code Sec, 54-104, provides that
“gvery interest created in favor of several persons in their own right
is ar interest in common, unless acquired by them in partnership, for
partnership purposes, or unless declared in its creation to be a joint
interest, or unless acquired as community property.,” Also SBec. 54-508
provides that “every interest in real estate granted or devised to two
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or more persons, other than executors or trustees, as such constitutes
a tenancy in common, unless expressly declared in the grant or devise
to be otherwise”

The familiar Sec. 31-907 defir'es community property as being “all
other property acquired after marriage by either husband or wife.”
One such case appeared in an-abstract where the death of the husband
had occurred, and the decision made was that regardless of the lan-
guage of the deed, the estate of the husband should be probated so as
to establish the fact and the date of death; whether testate or in-
testate, and to establish heirship and give notice to creditors,

The considerations which moved me to this conclusion are some-
what along the following lines:

1. The statute defining con:imunity property expresses the policy
of the law with relation to the rights of married women, and the Iaw
also provides that all the community property shall be subject to the
indebtedness of the husband and the community excepting, of course,
where & homestead hag been selected before the death of the husband,
and also subject to the right of the probate court to carve out & home-
dtead for the benefit of the wife and family.

¥ 2. Under the statute, 31-913, the husband cannot seil, convey or
encumber the community real property unless the wife join with him
in executing and acknowledging the instrument of conveyance. How-
ever, one joint tenant may alieniate or convey to a stranger his part

or interest in the realty and thereby defeat the right of the survivor.

(Wilkins vs. Young, 55 Am, State 162; Midgley vs. Walker, 45 Am,
State 431.) Such a conveyance passes only the interest of the grantor
in the property, and a like conveyance by the grantee to the grantor
does not reestablish the joint temancy. The unity of title is then
destroyed and the joint temawcy is at an. end. The grantee and the
‘remaining joint temant hold by several -titles ‘and as tenants in com-
mon, This theory prevails where there are but two joint tenants.
Under the theory of joint tenancies, therefore, the husband may aell
his interest in real property without the wife joining in the instrument
which transfers the title, and the wife could do the same thing in so
far as her joint interest is concerned.

I teke it that under the existing law the wife has no power of
alienation of her interest in community property, even by deed of gift
to her husband, and certainly not by any sort of deed to another person.
Perhaps the deeds have been procured by the husband, g0 that there
is ro agreement evidencing that the wife accepts the title not ag com-
munity property. If the wife was confronted with a deed which was
1o herself and her husband as joint tenants, with the right of sur-
vivorship, it might be that she wouldn't accept it, even as we do mbot
accept a deed to a husband which says in substance that it is to be
held a3 the separate property of the hushand, or, if it goes to the wite
that it iz to be the separate property of the wife. In either of those
cases we do not have the consent of the other, so that the only safe
way to do is to assume that it is community property, regardless of the
statement in the deed, and hold accordingly,

-
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3. There is no agreement evideneing that the wife accepis title
not as community property.

These are a few of the problems which seem {o me to be import-
ant. They do not cover the whole field. While I feel that an examiner
should help & business deal to be made, the responsibilities of the
lawyer are great and the longer one is at the bar the more conserva-
tive he becomes, whereas in his youth he may be tolerant of apparent
defects. However, it is difficult to explain to & disappointed client
whose title one haes passed that one is right and the examiner who re-
jects the same title later is wronfg. :

MR. NIXON: About two months ago My, H. B, Smith, President
of our Local Bar Association in Boise, threw another duty on me, being

chairman of the committee to study this question of the examination’

of absiracts, and see if there were some of these points that the at-
torneys in each local place could agree that they would pass, and what
rule should be adopted with respect to that matter. We have '_five
geatlemen of the Bar in Boise who do considerable title work, who
were invited i’ on this committee, and we have held several meetings,
and have expected to make a report to our Local Bar Association, but
we concluded to withhold that report until we had had the opportunity

‘of listening to Mr, MeCutcheon, Mr. McCutcheon gave a very fine

tallk, and I was particularly interested in it for the reason that prac-
tically everybody in here was paying rapt attention to his remarkas.

One matter that we were trying to work out in' connection with
the examination of abstracts was what to do with this sepatate
examination of the wife. That guestion always pops up in every
title. :

. MR. DAVISON: For a greal many years in Ada County in the
examination of abstracts we have been confronted with a fear that
seemed to rise in every attorney’s mind that he would pass a title that
someone else would object to and say was defective, and there would
have to be an action to quiet title. I think that fear has had more
to do with handicapping and preventing fair examinations than any-
thing else. It got te a point where one atfornmey would say a title
was bad, and start in to quiet title, and another attorney would exam-
ine that proceeding to quiet title and say that wasn’t good, and then
there would be another proceeding. Wow, there is'a third proceeding
started right now on one matter which goes back to a defect in the
initials of & man’'s name, sixty or seventy vears ago, and has to do
with a fractional forty-amcre tract which has been divided up into
acre-, acre and a half-, and two-acre tracts. There are probably
twenty-five owners in that tract now, Two years ago a very able
attorney in Boige brought an action to gquiet title. Another attorney
got hold of that abstreet and decided that action to quiet title wasn't
good. That man was a good attorney, also. He brought an action to
quiet title. And right now there is a third action to quiet title, because
some attorney has decided that the two actions before weren't good.

Now, the public is getting word of this. It seems to me that we
ought to try to take a sensible view of these things, Now, I say three
attempts to cure that defect by an action to quiet title isn’t right.
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I know & widow woman living down the valley. I don't think her
house is worth over §250.00, and I doubt whether the land is worth
more. I saw her abstract three years ago, and three actions to guiet
title have been had by different fellows., That to me appears to be
8¢ unjust that I don’t blame the public for complaining about the
attorneys. I am not bleming the young attoi"neys, because their ex-
perience has been limited; but I do think the older heads ought to
have sense enough to take o sensible view, and be willing to take into
consideration that the lapse of time has cured some of these defects.
It has reached a serious stage in Ada County, and I am of the opinion -
that unless we can come to a better understanding that we should

- change the law and have a title guaranty. I dor’t think that is the

solution, but it is better than we are getting now, I can' recite case
after case where ohjections were made that I feel were entirely trivial
and of no consequence.

That is what we are making an earnest effort to work out in
Boise. We have held weekly meetings for about three months, and
I think we are coming to a better understandin'g as to what attitude
we should take on a lot of these matters.

The question has been raised ahout showing a complete summary
of probate proceedings in the abstract. How far back should you
g6? If the proceeding is twenty years ago is it necessary to show
it? Suppose it is just a distribution to the wife. Is it as important
to ghow it as though it were something recent? Personally, I think
the older the proceeding is the less exacting we should be. And the
same applies to District Court procedure. I say that we in Boise
should take a more liberal view than many of us are taking of titles.
I think it is necessary to do that if the public is to get a square deal.

I know another case where an attorney—no reflection on the at-
torney—brought an action to quiet title, and it was necessary to make
three men and their wives parties defendant. He made an affidavit
for publication of summons, stating that he did not know the where-
abouts of any of these parties, The first defendant had been a prom-
inent atiorney in Boise, and he was living in Califorrnia; and the at-
torney could have phoned to half a dozen attorneys in Boise and in
five minutes found out that man’s address. If he had exsmined the
probate records of Ada County he would have found that the man's
wife was dead, and her last will had been admiited to probate in the
probate court of Ada County., The secon&n':ﬂefendant was dead. His
estate was then being probated in Ada Colinty, and his widow lived
Just across the sireet from the court house, The other defendant lived
at Mountsin Home. I happened to be in the District Court room when
this case came up. The Judge read ovér the complaint, and he said,
“Mr. So-and so, I don’t think your service is good; I don't think your
complaint is good; but if you insist I will hear your testimony, and
maybe grant you a decree.” He did. That woman told me afferwards
that she paid $150.00 for that action to guiet title, and she sold this
house for less than a hundred after paying taxes on it for several
Yyears.

I think most of the atiorneys in Boise would like to see these
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things overcome. We do not hesitate on any other subject; we give
our opinion, after looking it up; we are not afraid of anybody. But,
when it comes to examining titles we ali get panicky. I think we should
eliminate that fear. Read our law bookd a little more; I think there
are plenty of favorable decisions for a Jiberal construction by our own
Supreme Court to back us up in # common sense rule in some of these
things.

MR. GRIFFIN: As you have heard, this is a very vital question
in Ada County,—perhaps it is in other sections of the state,—and we
are irying to solve it there. If you have a similar problem in your
own section I think it would be worth while to have some sort of a
committee appointed and see if you can’t iron this out. Then because
it ig increasing more each day that an Ada County or & Government
attorney examines the titles from your locality, I think it is advis-
able that the whole Bar attempt to arrive ultimately at some basis
for the examination of titles.

Ome of the things that has bothered me about the examination of
titles is what I am doing when I examine one. Most of us, I think,
write an opinion in' which we limit our responsibility to what the ab-
stract shows. In other words, we say, “based upon the foregoing ab-
stract, we find titie vested in so-and-so, subject to certain objections.”
But, ectually, we don’t examine abstracts of title that way at all. At
least, they don't in Ada County. As an illustration: A good many
years ago a husband could transfer the property without the joinder
of the wife, but at the same time the statute provided that if there
was a wife end if she died during ownership her interest in the com-
munity went to her descendents. You are examining an abstract and
it doesn’t show whether the man, grantor was married, or not mar-
ried, his marital status doesn’t appear; and so, on the face of the ab-
stract, you don't know whether there was a wife, and you don't khow
whether, if there was a wife, she died, and you don’t know whether,
if there was & wife and if she died, she left descendents. Consequently,
you don't examine the abstract when you raise the objection of the
non-joinder of the wife, and the necessity for showing the marital
status, but you go outside the abstract and begin to speculate as to
what the true facts are. You are basing the opinion on title not upon
the abstract, but upon what possibly might have been the actual facts.
What is your duty in that respect? Are you supposed to go outside
of the abstract and speculate through half a dozen inferences to ar-
rive at a conclusion that there may be an objection, whether there is
an actual objection on the face of the title or not? I think we should
determine basicelly, in the first instance, whether we are going to
speculate a3 to what the actual facts are, or whether we are going
to pass title based upon what the abstract actually shows,

That is only one of the points that has oecurred to us In Ada
County, and a thought I hoped to bring to your attention for actiom
by your Local Associations.

MR. WHITLA: As to what we examine when we examine an
abstract, it seems to me if the abstract doesn’t show facts from which
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you could say that it shows good title, it should be referred back to
the party with that statement.

There is another question I think very important; the gquestion
of a deed from the husband to the wife in contemplation of death.
We have-quite @ number of those coming up frequently, and the ques-
tion is how you can take care of the matter. Some of the best of our
examiners have held that an action to quiet title is sufficient in mat-
ters of that kind. Others take the position that no action to quiet
title will take care of such a matter, because nobody excepting the
probate eourt can pass upon the question as to whether or not there
is any inheritance tax due on the estate of which this property may
be a part, and until there is some proceeding started in the probate
court, and the probate court has acquired jurisdiction to base an order
deciding whether or not there is an inheritance, is or can the question
of inheritance tax be settled. It seems to me that that is perhaps
right. Where the law has constituted the probate court to settle
wl_:ether there is an inheritance tax 'due from the estate, only & pro-
bate proceeding can take care of that mat{er, You can't say that
because the property involved is only worth $200.00, or $1,000.00, and
it all goes to the wife, it is exempt, because that may be just some
part of the property of the estate; and it may be that in the future’
some proceeding will be taken by the State to determine whether or
not there is an inheritance, and in some cases it may eat up the entire
property on which you are passing title.

There are quite a numher of these things come up; and the law-
yers don't agree among themselves, That being so, you can't say one
fellow is wrong, and the other fellow is right. It is a coniroverted
gquestion in some sections just what to do with these various things,

MR. RALPH BERESHEARS: I would like to ask, Mr, McCutch-
eon, whether the Bonneville County Bar iz now required, where sub-
stituted service is had, to set forth in the affidavit for publication the
particulars in which due diligence has been exercised?

MR. McCUTCHEON: No. Locally, we base those, when the
affidavit is drawn, under the statute without any showing of diligence.
Just a little while ago I came across a case where property had been
offered to the Beneficial Life Insurance Company of Salt Lake City
for a loan, and Mr. Ashby D. Boyle, who represented them, would mot
accept the title because the affidavit, as he gnid, was defective. Our
own Jesse Budge, who now practices in Balt Lake, takes that same
positidn.

In regard to Mr, Whitla’s remarks, I think he is right. Where
we find a deed of gift to the wife we generally require an affidavit,
especially if there iz any indication that perhaps the husband may
have died. Baut, if the death occurred more than five years ago my
view of that has been that the statute of limitations has run againkt
the- State collecting any inheritance tax, and might be safely passed.
But ordinarily if a situation of that kind is called to the attention of
the state officers a proceeding will be commenced in the probate
court having jurisdiction to determinq that question of inheritance
tax,
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So far as what Mr. Griffin said is concerned, of course you can
take two views of it You can take the abstract and examine the ab-
stract. But, I am sure most of us require information outside of the
abstract. One of those cases which I referred to, in Judge Rice’s
oplnion he said that if there was evidence extrinsic to the record, it
should he referred to, and would have an effect upon the decree. So,
I think instead of just examining the asbstract, generaily, we inguire
into the facts; and I don’t see how you can do otherwise, if it isn't all
shown there., Perhaps sometimes you find a point incidentally in
meking some inquiry about a collateral matter, and you get infor~
mation which is of value to you, and perhaps it assists you in passing
the title, or perhaps it determines you to reject it, As I said in my
remarks, I think that we qught to help business to g0 on. And that
attitude of being fearful of what some subsequent examiner will eay,
no douht, has a great influence upon the preparation of opinicns about
titles.

Locally, we get along first rate. 'There are certain things about
the eeparate examination of the wife but we usually waive them. In
the suits to quiet title my great difficulty has been in finding that
the publication of the summons has not heen made for a sufficient
length of time, There are several changes in the statute, from year
to year. Once we had to publish the summong for five or six weeks;
then it was changed so that thirty days must intervene between the
date of the first publication and the last; and that was changed
finally to twenty-six days. Once in & while we will find a publica-
tion just short of the reguired time provided by the statute at the
time the publication was made.

MR. TOM JONES: What would you do if you found that the
husband alone had signed the deed of gift to the wife?

MR. McCUTCHEON: Waell, we generally pass them, Tom.

MR. JONES: Do you require the wife to sign and join, under
the astatute? The statute provides both the hushband and wife must
sign and acknowledge.

MR. McCUTCHEON: We do, not, where it runs to the wife.

MR. AMBROSE: May I ask, Mr, McCutcheon, what would you
do in' a situation In which the owner of the property died outside of
the state, and administration of his estate and the property he had
was handled in the state of Montana, for example, and he owned at
the time of his death land in the State of Idaho; a decree of distribu-
tion was made to a proper party, but nothing recorded in Idaho except
the decree of distribution; and the major part of the property was in
Montania,

ME. McCUTCHEDN: We wouldn't accept that,

MR, WARE: If the wife alone deeds to the husband, as his
separate property, do you hold that void, unless the husband joins
with her?

MR. McCUTCHEON: You will find that there isn't anything in
the law which allowa the wife to alienate her interest in the com-
munity property.
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MK, WARE: Just one other question along that line: The
property is in' Idaho, the husband in Maine, and the wife in Califor-
nia, and they join in different deeds to a grantee; do you consider
that good?

MR, McCUTCHEON: I would say not, under that stetute which
requires the wife to sign and acknowledge the instrument by which
the transfer is made, ’

ME. WARE: Assuming that the deeds themselves, you consider
void, is there any possibilily or probability that the inatrument would
be-held estopping the wife from asserting any adverse interest in
the property as against her grantee?

MRE. McCUTCHEON: The courts have heen very slow about
applying estoppels to the wife, The Moscow case (Grice v. Wood-
worth, 10 Ida. 459) is one of the leading cases on that subject. I
wouldn’t dare say whether the court would apply the rule in the case
Hlustrated, or not; but my impression would be that it would be a
very unusual case if the doctrine of estoppel be applied,

MR. WARE: Then the question of inheritance tax, where there
has heen no probating. Under the inheritance law as it existed in
1829 the five-year statute is applicable as against the state. In the
case of State v. Naylor (50 Idahko, 113) that went up from Latah
County, in 1929, the statute only commences to run againgt the State
Auditor from the time he has notice of the death of the deceased.

MR. McCUTCHEON: Yes.

MR. WARE: So there is & question as to whether the statute
can ever run,

MR. McCUTCHEON: Apparently, unless you can charge him
with notice of the death.

PRES. ANDERSON: Mr HEberle hag found out how much money
the lawyers have made, and he wants to tell us about that, He sald
it won’t take but a very few minutes.

MR. EBERLE: Mr. President, and fellow members of the Bar,
I have no formai report, partly because of a misunderstanding, and I
did not receive these figures from the Bureau of Income Tax until
after coming to Idaho Falls. I want to give you these figures, and
then my remarks will be extémporaneous. As a matter of history,
those of you who have attended prior annual meetings know that
some years ago the Commission appointed a survey committee, with
tbe thought that if we could analyze the remuneration received by the
several members of the Bar the information might be helpful in assist-
ing the Commission in obtaining. the cooperation of the members of
the Bar in the work of the Idaho State Bar. The first year we at-
tempted to obtain this information b¥ gquestionnaire, and as manpy of
you know, we received returns, I think, from only five percent of the
members of the Idaho State Bar. The only recourse we had left was
obtaining the information from the Income Tax Bureau of the State.
Of course we appreciate that thiy is not necessarily accurate, in as
much 23 sllowance was made that the clerks in the office may have
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some errors in computation. I am not going to compare these figures
with the survey reports of prior years, because if you will checlkk back
over the reports you will get the figures. I want to give you the fig-
ures now, a8 shown by the State Income Tax Bureau on the returns
made by the members of the Idaho State Bar last year of gross earn-
ings for professional services: Five percent of the total membership
showed earnings over $7,000.00; two percent showed earnings between
$6,000.00 and $7,000,00; three percent between $5,000.00 and $6,000,00;
four percent between $4,000.00 and $5,000.00; five percent between $3,-
000.00 and $4,000.00; six percent between $2,000.00 and %3,000,00; and
geventy percent under $1500.00; and geventy-five percent under $2,000.00.

Now, I am not going to make the remarks which the committee
hag made heretofore, because they are contained in the prepared re-
ports. Al I want to ash—and I say this earnestly—is that you take
this back to your local Association, teke these figures. The thought
was not that compensation was th2 paramount idesal of the profession;
in obtaining this report the committee did ot have in mind that the
gervice of love and devotion to our profession was not paramount;
but, rather, that when three-fourths of the entire membership of the
Bar were receiving less than the lowest pa.1d swamper of Henry Ford
it was not a wholesome condition,

Many members of this Association have felt that the eifforts of
the Commission in attempting to obtain the cooperation of the mem-
bers of the Bar toward reasonable remuneration for the several mem-
bers of the Bar was & worthy object. We have always felt guite
keenly that when seventy-five percent of the Bar obtained less than
a llving wage, it is not conducive of those things which we feel should
be the objects of this Bar,

Remember that your Loeal Bar is the foundation upon which the
entire superstructure of this integrated Bar of our must rest, You
have all heard the story of the man who came into his club one day,
and on seeing a man who was sitting off a little distapce, turned to
his friend and said, “I hate that man” His friend said, “How can
you hate him? TYou don’t know him,” The first man replied, *T
know it. If I knew him, I probably wouldn't hate him,” That is the
purpose of these Local Bars; we get to know each other better, and
feel more kindly toward the brothers im ocur own profession. If we
continue that year after year a greater and better understanding in
this integrated Bar is going to be attained,

PRES. ANDERSON: The next order of business on the program
is Analysia of Social Security and Unemployment Laws, by Senator
Donald A, Callahan, of Wallace,

MR, CALLAHAN: Mr. President, and members of the Bar Asso-
ciation. I wondered why the commitiee wanted 2 discussion of this
particular subject, which, in a great measure, has only an academic
significance to the membera of the Bar as citizens. Since hearing Mr.
Eberle's report, I think I understand. The lawyers of Idaho should
be very vitally concerned in this subject of social security.

Tt is rather difficult to present an analysis of our Social Security
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and Tmemployment laws from the legal standpoint. This type of
legislation is so new in our American scheme and has within it such
implications of social and economic consequences that any analysis
must iurn' upon these congiderations.

I do not believe it necessary or advisable to enter into a discussion
of the mechanics of the laws themselves. You are familiar with the
fatt that the Social Security laws enacted by the Federal Congress
have three major divisions, one calling for grants to the states for
a specific relief such ams that to the blind, the crippled, and others;
the second, that of Old Age benefit provision; and third, that relating
to unemployment compensation or insurance, as it is sometimes called.
I shall not discuss the matter of grants because I think that the legal
fraternity will have little to do with these in the practice of its pro-
fession.

The lawyer has a professional as well as an academic interest in
0ld Age Security for the time will come when he will be calied upon
to spend much time and effort in the preparation of claims under this
plan. It will not be a remunerative branch of his practice. It will
almost all come under the classification of charity but there is no
question but that the lawyer will be called upon to prepare claims in
the_é.states‘ which he may represent and in the preparation of those
claims he will find that an infinite amount of pains must be exercised
even though the amounts realized will be extremely small,

There i3 w0 doubt either that the lawyer will be called upon very
often to represent those who claim unemployment compensation and
this will likewise be on the part of the legal fraternity largely a labor
of love. Whatever may be accomplished by this new program of
Socinl Security, there is no guestion but that in the years to come
when both unemployment compensation and old age payments becorne
really effective, the lawyer will find a comsiderable increage in his
practice without a corresponding increase in his income.

I propose to look at these laws today from a more academic siand-
point, The lawyer is usually & man of affairs. His interest in legis-
Iation is mot entirely because that legislation provides the subject mat-
ter of his daily practice, but because as a public spirited citizen he is
keenly interested in all legislation which affects the social and econ-
omic Iife of his community, his state and his nation. He is tremen-
dously interested in this new movement for social security,

I have called it & new movement although strictly speaking it is
not new, Social gecurity has always been the aimm of the human' race.
It is the motive force behind all hutnan endeavor, It is the desire
and hope of every human being and that desire end that hope have
been expressed on practically every page of human history.

To secure social and economic security, wars have heen fought
between nations, revolutions have taken place and governments and
dynasties have been overthrown., The whole history of the Anglo~
Saxon race bears testimony to the desire of individuals for social se-
curity. For that security they pledged feality to their lord; they gath-
ered into communities, and we mey safely say that the whole body
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of the commoﬁ iaw was evolved through am urge of the people of
England for social security.

The modern application of this term, however, is somewhat dif-
ferent. By social security mow we mean a provision of the state
whereby its citizens will be protected in some measure at least from
the hazards of life, from the uncertainties of business and economic
conditions and" even from the consequences of their own folly and
incompetence. Unfortunately, the subject has entered to some extent
inte the realm of politics. "We seem to have come to the conclusion
recently that on this very important question there is a ground for
political difference.

The American people believe mow and always have believed in
economic security. Individually they proved their faith in it by volun-
tarily providing themeelves with seventy-five percent of all the life
insurance which is in force in the world. More. than 18,000 American
employers have collaborated with more than geven million employees
in purchasing more than ten billion dollars of group insurance in all
its various forms. In addition to this we have had large groups of
employers and employees establishing independent pension systems,
voluntarily and under their own rules and recommendations. The
field for the entry of governmentally managed social security was
well prepared by the individual enterprisea in that direction which had
heen successfully conducted for many years.

The Social Security law passed in 1935 was the outgrowth of the
economic conditions prevailing in the country and, born under such
conditiong, it necessarily reflects ideals and proposes ohjectives that
under more favorable economic conditions would not have been writ-
ten into the law. It would have been wiser in Tdaho, for instance, to
have refrained from providing for speclfic rates of compensation for
unemployment and specifie periods during which such compensation
should be paid. In my judgment it would have been much wiser to
have levied the tax to provide the funds -and provided for the creation
of a non-partisan advisory board to study and observe the workings
of the act, making specific recommendations to the Legislature as to
waiting periods, rates of compensation and periods during which such
compensation should be paid. .

It is very clear that we know nothing about the rates which we
shall be able to pay to unemployed persons in this state. We do not
know how much money will be accumulated in the fund, and we know
absolutely nothing about the periods of ordinary unemployment which
this fund is supposed to meet. The danger of making the Act spe-
cific is that we can never go below that, If any change in the law is
made as to the provisions of rates and periods, they will, under our
political setup, be upward and not downward.

Agein, it would be wige in my judgment to make our laws such
as to encourage group provisions for unemployment. There are few
individual employers in Idaho who have sufficient payrolls to provide
individual unemployment systems of their own. There are, however,

large groups that should be voluntarily organized and should take

core of their own unemployment problems. When the Federal act
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was passed, the pious hope was expressed that the legislation would
lead to a more stabilized employment rather then to the creation of
funds to meet unemployrment sittations. Thet theory should be en-
couraged in the laws of all the states and it can only be encouraged
if t1.111 opportunity is given to group employers to organize themaselves
along 8 line which will permit them to take care of their own unem-
ployment,

Another thing which should be done, in my opinion, as to unem-
ployment, is to make the laws more inelusive. If unemployment
compensation is good, if it is a means of providing a social security
which would otherwise be lacking, wby, then, in the name of common
sense, do we exclude agricultural laborers and doméstic help, and why
in this day of ever inereasing public employment do we exclude those
who occupy those most hazerdous positions in the public service,

Theére are many other features of this legislation which I might
comment upon but time does not permit a thorough analysiz of all
its provisions. There is one, however, which I believe must even-
tually receive attention. The employers in Idaho having eight or
more employees, and therefore, subject to the federal payroll tax,
number less than' one-fifth the total number who are subject to the
Idaho tax. Accordingly, no federal tax is collected from the greater
number of our employers to provide the funds with which to adminis-
ter the act, Sooner or later this situation must be corrected. There
are many administrative features which in the course of time will
be changed as experience shows a better way. It would be useless and
very boring to go into these features,

’I‘I:Je‘ other feature of our Social Security program, that of Old Age
Benefits or annuities, required no action upon the part of our state

- legislature, but challenges the attention of every citizen for in this

legislation we are being presented with one of the greater political
and economic problems of the not distant future. To provide a mesns
by which our aged people will have some measure of social security
may well be one of the great duties of any social organization. To
provide that means under a political government and to have the
management of its affairs entrusted strictly to political bureaucratic
control i8 very guestionable. To create a reserve fund which will
eventuglly amount to approximately tifty billion dollars is one of the
most dangerous adventures ever undertaken by a human government,
To levy upon the industry of the country and the wages of its em-
ployees the largest tax ever levied in our history to provide against
contingencies of the future is & most serious undertaking and con-
notes a faith in our American system of government which few of us
possess. We do not believe it is a very Christian thing for the people
of this generation to provide & temptation for those that will come
after them and yet that is preecisely what we do when we create this
tremendous fund and leave it to be administered by human agencies
gelected through the political movements of coming generations. We
have but to consider some past experiences, such as the soldiers'
bonus, to realize that in a national sense the idea of funds held in
trust does not impress itself sufficientiy to be a safeguard in our
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Congress against the pressure of an organized group. We have had
an example in our own' state of provisions of our recent Public Assis-
tance Act which were not agreeable to the recipients of such agsis-
tance, boldly set agide upon the opinion of an attorney general without
even submission to a competent court. Those of us who live in Idaho
and realize that it is only one of the many Sovereign &tates and that
similar conditions may be found in the others, are not at all optimistic
about the future security of those who pay their payroll tax in the
plind hope that human naturé in a political government is so above
temptation that the fund$ provided for security will not be diverted
from their original purpose. From what I have said do not get the
impression that I am opposed in any sense to the principle of social
geeurity. I am most heartily in favor of provisions to that end. I
must, however, insist that the {ypes of economic security be as sound
as it is humanly possible to have them. I do not want the provisions
for such security to undermine the character of our American’ people.
I know that it is popular politically to expatiate upon the right of
human heinga to be fed and clothed snd to have a place in the social
organism. I am not ope of those who believes that the world owes
any man & living unless he is willing to use his own initiative and
enterprise, his own industry and practice his own thrift to earn his
right to a place of honor. Upon that principle we built this country
and upon that principle it will either endure, or if that principle be loat

sight of, it will go.into decay. I belleve that industry and labor to- °

gether can work out in a cooperative manner far hetter provisions for
social security than can ever be administered by faulty political
governments. I believe that responsibility for that lies with industry
and I believe that it has not in the past fully met that responsibility.
1 feel that industry and labor are becoming aroused to the necessity
for their own provisions of a cooperation in this direction and I am
convinced that any laws providing for gocial security should make it
possible for industry and labor together to work out the means by
which it will be provided.

It o word, I am skeptical of government as an administrator and
I know that past experiences in this and other countries bear out
that skepticismn, We must, however, accept the situation as it has
come to us and in conclusion I would urge upon the members of this
Bar Association that they interest themselves in the future more than
they have done in the past in the drafting of these laws which will
affect them because they will affect all of our citizens, I urge upon
this Association’s members, who embrace the leading citizens of every
community in Idaho, that ihey interest themselves in the selection of
men to represent their counties in the legislature and, ahove all, I
urge them that in this problem of social security, which after all is
one of the greatest human problems that government ever faced, they
refrain from taking a partisan political viewpoint, that they refrain
from acting as predisposed toward the cause of either employera or
employees, of either the natiom, its financially confortable, those on
the edge of economity insecurity or those who face dire mecessity. I
urge them rather that they take a lively interest im the social and
‘economic questions presented in the social gecurity program, examin-
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ing them as they would brief a case in the courts, their elient being
the whole people of our state and nation and the point to be estab-
lished that of the best manner of serving the interests of all classes
of our society fl:om the highest to the lowest.

PRES. ANDERSON: The next order of business is the repori
of the Canvassing Committee.

MR. HAWKINS: Your Canvassing Committes, find that eighty-
six ballots were cast; nine were stricken for the reasor' that the mem-
bers casting the ballots had failed to pay their dues, and were not in
good standing; three for the reason, Mr. Secretary, that their names
did not appear upon the list presented to us; end the balance of
seventy-four legal ballots show that Walter II. Anderson’ has been
reelected as your Commissioner from this Distriet,

PRESIDENT ANDERSOXN: I want to thank the members of the
Bar of the Southeastern Division for the confidence they have reposed
in me by reelecting me, and I will strive in the future, as I have in
the past, to do the best I can with the limited ability that I am endow-
ed with, to do the things for the best interests of the lawyers genlerally,
consistent with the public good.

Is there anything further to come before the convention this
afternoon? We will adjourn until nine-thirty in the morning.

MORNING SESSION
Saturdey, July 24, 1937
9:45 A, M,

PRES. ANDERSON: If the meeting will come to order, gentle-
men, we will proceed. Mr, Morgan.

MR. A. L. MORGAN: There was up for discussion hefore the
meeting of the delegates of the Liocal Organizations the question of
raising the annual license fees from $5.00 to $7.50, and some discussion
of it was had. They reported it back here, but no definite action was
taken. Therefore, Mr. President, I move you that the matter of the
raising of the Bar fees be referred to the Loeal ‘Bar Associations, with
instructions to discuss and vote upon the matter, and have their dele-
gates to the next annual Bar Meeting instructed te act on that ques-
tion.

MR. GRAHAM: I second the motion.

PRES. ANDERSON: Is thére any discussion?

MR JAMES: Would it be wise to incorporate in thai motion a
provision that the Local Bar Association make a report to your corm-
mission following their meeting. That would make & record of it.

MR. A. L, MORGAN: I think, Mr, President, that the motion
covers that feature; that they do not report to the commission, but

. they do send their delegates here, instructed to act, and that their

delegates the next time he prepared to report the action of their
Lecal Bers to the new section that has been created.
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MR. GRAHAM: My, President, that raises the question in regard
to certain districts that haven't yet been organized. ¥or instance,
the old ¥ourth Judicial District, which Mr. James is in, has never
been organized into a local.

PRES. ANDERSON: Neither has the Sixth. But I think, Mr.
Graham, and the other members of the Bar, that those matters are
going to be disposed of by attaching those districts to another if they
will not organize. I as Commissioner went to two meetings in Black-
foot, and I think one time there were three, and the other time four
members present. And I had had in mind of right away getting per-
mission to hold one meeting and if they didn’t organize then to attach
them either to this district or to the Irifth. Bo they will be repre-
sented, very probably, if that action is taken right awey in thme to
participate in this discussion.

MR. GRAHAM: I am rather inclined to believe, Mr, President,
that the wishes of the members of the Bar in' the Sixth District might
be consulted, and also the wishes of the Bar of the Fifth, and if it
is agreeahle have the Board make an order including them within the
boundaries of the Fifih.

PRERS. ANDERBON: That was the way it was intended; to call
a meeting at which they would either organize, or express their pref-
erence as fo where they wanted to be attached.

MR. GRAHAM: Mr. James, would vou fellows rather organize
yourselves, or come into the Eleventh?

MR. JAMES: I really don't know. I think that if we don’t or-
ganize in the Fourth District, the only thing for us to do is to go in
with you boys. It is quite convenient for us to do that. So far, we
haven’t even made a start toward organizing. One of my reasons for
making the suggestion a while ago, Mr. Chalrman, was I had in' mind
when the motion was made that this referred.to County Associations,
I see it doesn’t. Buf it occurred to me that many of those Associa-
tions wouldn't be represented here, at all, and uniess their views were
expregged in some communication we wouldn’t know what they
thought about it.

FRES. ANDERSON: They are District Qrganizations now.

MR. JAMES: 1 think iz that case there is usually someone here.

PRES. ANDERSON: You have heard the motion, gentlemen.
All in favor will make it known by saying aye. Opposed no. The
ayes have it; and it is so ordered.

MR. A. L. MORGAN: With reference to how cases shall be sub-
mitted in the Suprenmre Court, as to whether or not there shall be any
change with reference to the examination' of the record, and oral
argument, I note in the paper submitted by my brother yesterday
that he suggested that the matter be fully discussed at this meeting—
I think that has been pretty liberally done—and be referred back to
the Local Organizations, Therefore Mr. President, I move you that
the question of suggested procedure for oral argument in the Supreme
Court be referred to the Local Bar QOrganizations, with instruetions
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to discuss the matter and send delegates to our next annual! meeting
prepared to act upon the matter,

MR, CHRISTENSEN: I second the motion.

PRERB. ANDERSON: 18 there any discussion? All in favor of the
motion let it be known by saying aye. Opposed no. The ayes have
it, and it is so ordered. Is there any other matter? If not, at this
time we will call upon Judge Ailshie to discuss Judicial Ethics.

JUSTICE AILSHIE: Mr, President, and gentlemen of the Asso-
ciation; I am geing to confine what I have to say to some few of
the canong, as they have been adopted, and which I think worthy
of our consideration. Therefore, in order to be reasonably brief, con-
cise, and accurate, I am going to read. from the latest edition of the
Canons of Professional and Judicial Ethics, as they have been com-
piled, and with the opinions of the committee, were published during
1936; for I feel sure that very few of you have read them.

I will start out with one of the eariy rules of judicial ethies that
was promulgated back in the Mosaic law. In the Book of Deuteron-
omy—of course, for the benefit of any who might not know where
that is found, I would say it is in the Bible.—Deuteronomy, 1, 1617,
the admonition was given to the judges, "And I charged your judges
at that time, saying, Hear the causes between your breéthren, and
judge righteously between every man and his brother, and the strang-
er that is with him.

“Ye shall not respect persons in judgment; buti ye shall hear the
small as well as the great; ye shall not be afraid of the face of man;
for fhe judgment is God’s; and the cause that is too hard for you,
bring it to me, and I will hear it.” And so in the first account we
have among the Hebrews of the institution of & judicial system, we
have this admonition given to them.

Let's come on' a little further down. You remember the barons
were discontented with the manner in which. judicial matters were
being conducted under the reign of King John, and so they extracted
from him Magna Carta. I want to read chapter 45 of that charter
to you. And I wonder if it wouldn't be a good idea fo have that in
force even these days and what manner of peace officers we would
have if we required these gqualifications, He covenanted in Magna
Carta that he would do so and so, and among other things he said:
“We will not make any justiciariis, constables, sheriffs or bailitfs but
from those who understand the law of the realm and are well dis-
posed to observe it” Of course, it is sometimes said—I will not say
of judges, of course—but of police officers, constables and others, that
they neither know the law, nor have any disposition to observe it!

Now, coming another step down, In 1822 the American Bar Asso-
ciation appointed 'a committee, instructed to compile and submit for
adoption' a code of judicial ethics. That cemmittee was headed by
Ex-President Taft, who was later Chief Justice, but at that time he
was merely a law lecturer up at Yale; and a number of jurists and
lawyers of eminence throughout the country were placed on that
committee. They reported in 1922, znd asked leave to further con-
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sider the matter, In 1923 they submitted o code of judicial canons,
consisting of 34 sections, which was adopted, and they have remain-
ed the code of judicial ethica ever since, with two amendments which
took place, I believe, in 1933.

I am going to teke up five or six of these capons that I want to
call special attention to. In Canon No. 4, it is declared: “A judge's
official conduct should be free from impropriety and the appearance

of impropriety; he should avoid infractions of law; and his personal

behavior, not only upon the Bench and in the performance of judieial
duties, hut algo in his every day life, should be beyond reproach.”

On that canow' there have been three decisions made by the
grievance committee of the American Bar Association in response to
questions asked, The digest of those three reads as follows: I read
this for the reason that it indicates the gquestions that have arisen.
In Opinion 52 it is held in substance that, “It is improper for a judge
to conduct a newspaper colume of commest ¢n current news items and
matters of general interest,” In Opinion 67, it was gald: “It is im-
proper for a judge to permit a broadcast of court proceedings.” I
think we will all agree with that very fully. And in Opinlon 89 it is
said: “It is impropet for a judge to accept a loan from a lawyer on
a second mortgage having no investment value” Of course, that
ought to be enforced for two reasons, one judicisl, and the other fi-
nancial! I eall attention to these for the reason that a man holding
a judicial position cannot be too careful; and one does not realize the
embarrassing situations that he can be headed into or backed into,
until he is occupying that position. Some man might invite you out
to dinner with him, and you find yourself in the company of persons
who have litigation or prospeective litigaetion, and you feel at once that
vou haven't any business there. Not that it is going to hurt you, but
the appearance of it to the public and those who are mterested ad-
versely is very unfavorable. I might go ahead at great length in
detailing embarrassing situations Into which a man may get, and for
which he must be constantly on the lookout; not so much what effect
it is poing to have on him in his judgment, perhaps none whatever,
but he must consider just as much the appearance as the actual con-
duct.

I skip to number 10, on the subject of courtesy and civility. I
want to read this, and make some comment on' it: A judge “should
be courteous to counsel, especially to those who are young and inex-
perienced, and also to all others appearing or concerned in the adminis-
tration of juatice in the court. ’

“He should also require, and, so far as his power extends, enforce
on the part of clerks, court officers and counsel civility and courtesy
to the court and to jurors, witnesses, litigants and others having busi-
ness in the court”

My blood has been made tb boil sometimes when I saw the man-
ner in which witneasea were treatéd in the court room. I think that
i3 one of the worst abuses that we have; to see some attorney bullying
a8 wiltness. Some mar, or -woman, it may be either, comes Into court,
he 1a tnexperienced in court, he is timid, he is embarrassed, he hasn't
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a very Iarge vocabulary, he hasn’t a very happy way of expressing
himself, but he is trying to tell a true story; pogsibly the attorney
on the other side is objecting all the time that he is not answering
directly to the question, The witness hes in mind the thought that
he wants to convey on' the matter that iz being denlt with, but the
first thing he knows someone says, “Answer the guestion.,” And then
I have seen the judge turn around and say, “Do you hear me? Lis{en
to the guestion, and then answer it” And then when he has answer-
ed it, the judge said, “Thet isn't what they asked you.” .And the re-
sult is that the witness is so intimidated and embarrassed that he
can't tell hig story; it just simply disappears. ‘I have seen that time
and again in court. I am not one of those who makes comparisons
of some foreign country’s jurisprudence with our own, or at least
prates on how much better off they are than we are. I have been in
English courts of law and courts of equity, and so far as their adminis~
tration of justice is concerned I don't think they have any advantage
over us. But, they have one thing that they have certainly the best
of us on, and that is the bringing out of the facts in & case and the
treatment of the witness. When you see¢ a witnesa in there he is the
most independent fellow in the court room; he stands up; he has a
desk in front of him where he can examine the exhibits and things
of that nature; and he 1s asked to tell his story, and he tells it in' his
own way, and he is iarely interrupted. An English witness under-
stands that he is at liberty to correct an attornmey or the judge, and
he exercises it. I remember hearing a judge, upon an objection to
the introduction of some testimony, relating what had been said, and
the witness looked up at him, and said, “No; your lordship is in error.
I seid so-and-so.” The judge thanked him, corrected himself, and
went on with the ruling. There wasn’t anything disorderly, at all
That happens right along I am informed. The witness tells his story
and he is not browbeaten. Here he may go out of the court room
thinking that he hates the court and the lawyers, and sometimes he
may hate the name of the court room and of justice,

I think the courts ought fo enforce respect for wiinesses and
jurors. I think it is one of the causes of dissatisfaction and unfavor-
able comments on the courts. I have heard men’s records pried into
back to the day of their birth, when they were called as witnesses,—
whers were they born, and where they did this and that, who were
their parents, and what did they do upon this, that or the other
oceasion, until a man hates to be called as a witness, And much of
that is true in the examination of jurors.

I - am & gregat believer in maintaining as much dignity as it is
possihle to maintain in the court room; I don’t believe in levity; I
dor't believe in having & court room turned into 4 vaudeville, I think
the less levity and the more serious vein the business of the court
canr be conducted in the more respect you can command in' the
administration of justice. I am a stickler for maintaining decorum
and dignity in the court roora. I believe it is best in the administra-
tion of justice, and it is the duty of the courts of the nation and the
judiciary to do that,
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I turn' to Canon No. 17. I am not picking these because I do not
give equal importance to the others, but they are sections that T
specially have selected for this occasion. Number 17 is with respect
to ex parte communications:

A judge “should not permit private interviews, arguments or com-
munications desighed to influence his judicial action, where interests
to be affected thereby are not represented before him, except in cases
where provision is made by law for ex parte application.

“While the conditlons under which briefs of arguments are to be
received are largely matters of local rule or practice, he should not
permit the contents of such briefs presented to him to be coacealed
from opposing counsel. Ordinarily all communications of counsel to
the judge intended or calculated to influence action should be made
known to opposing counsel” I think that needs no comment. I think
a copy of any communication, even though it is a letter or telegram,
that affects business before the court, should be furnished to the
opposing counsel.

Number 21. This deals with idiosyncrasies and inconsistencies. I
read it because of some peculiarities about it.

“Jugtice should not be moulded by the individual idiosyncrasies of
those who administer it. A judge should adopt the usual and expected
method of doing justice, -end not seek to be extreme or peculiar in his
judgments, or spectacular or sensational in the conduct of the court.
Though vested with discretion in the imposition of mild or severe
sentences he should not compel persons brought before him to submit
to some humiliating act or discipline of his own devising, without
authority of law, because he thinks it will have a beneficial corrective
influence. -

“In imposing sentence he should endeavor to conform to a reason-
able standard of punishment and should not seek popularity either
by exceptional severity or undue leniency.”

I will illustrate what I have in mind here, or at least a part of it.
I wasn’t present, but it was reported, in the early days when I was
practicing in Idaho County, soon after the admission of the state, that
a rather desperate fellow was called for sentence. There was a judge
there who was pretty severe, and who liked to spend a great deal of
time lecturing the fellows who were brought before him. This fellow
knew that his sentence was likely to be life imprisonment. The judge
asked him if he had anything to say why sentence shouldn’t be pro-
nounced, and he said “No; I think not” The judge started in with
a scathing lecture, just taking the hide off him, before he pronounced

judgment. The fellow turned to the judge, and said, “Now, you damned

old s- of a b-, I am here for sentence, and not for a lecture. Give me
your sentence, and keep your damned lecture.” I always have been
in sympathy with the prisoner in that case!

It is enough to take the sentence. Besides, the lecture often has
the very reverse effect. You know that kind of talk doesn’t help rmen
who have gone wrong. Nine out of ten of those fellows are more
regretful than anybody else of what has happened. If you talk to him
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kindly he will appreciate it, and he will never forget it. The judge
from the Bench can say something to him that will stick in his mind,
aud it will be useful to him. But, it won't help him, and it won't help
anybody, to lecture him, and skin him alive, Give him his sentence,
that is all right, but say something kindly to him.

Another thing that this canon strikes at is the imposition of
spectacular penalties—excessive fines, and nine-hundred-year senten-
cef, and those spectacular things, Those things do not get courts
anywhere,

I pass-to Canon No. 28, The next two are matters that particu~
larly effect every judge and every lawyer, They come home to us.

“Partisan Politics, While entitled to entertain his personal views
of political guestions, ard while not required to surrender his rights
or opinions as a citizen, it is inevitable that suspicion of being warped
by political bias will attach to a judge who becomes the active promot-
er of the interests of one political party as against ganother, He should
avoid making political speeches, making or soliciting payment of
assessments or contributions to party funds, the public endorsement
of candidates for political office and participation in party conventions.

“He should neither accept nor retain a place on any party com-
mittee nor aet as party leader, nor engage generally in partigan
activities,”

I believe very thoroughly in the requirements of that canon. A
man on the Beach ought, as far as it is possible, to avoid letting 1iti-
gants or parties appearing before him know what his party affiliation
is. I do not mean by that that he has got to yield his polificai con-
vietions, I would not do it, and I wouldn't expect anyhody to do it,
but I do think that when a man accepis a judicial position, to that
extent he excludes himself from, and must necessarily be deemed to
have surrendered voluntarily, the right to participate in political
activities or to advocate the advancement of one political party aver
another. If he doesn’t do so, or rather if he does take part in' political
discussions and controversies, how is the fellow who is against him,
or who iz advocating the other side, going to feel about it when some
matter comes before him officially? And there is no judge who can
preside over & court for any great length of time but is bound to be
confronted with cases of at least a quasi political cast, that are in -
some measure of a political nature, especially in' campaijgn years.

I wish to refer to that further in connection with the next one,
which is Canon No, 30.

“Candidacy for Office. A candidate for judicial position should
not make or suffer others to make for him, promises of conduect in
office which appeal to the cupidity or prejudices of the appointing or
electing power; he should not announce in advance his conclusions of
law-on disputed issues to secure class support, and he ghould do noth-
ing while a candidate to create the impression that if chosen, he will
administer his office with bias, partiality or improper discrimination.”

In other words, he should not be a labor fudge, or a capitalist
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judge; he should not be a corporaiion judge, or an anti-corporation
judge. But, he should simply be g judge. Canon 30 continues;

“While holding a judicial position he should not become an active
candidate either at a party primary or at a general election for any
office other than a judicial office, If a judge should decide to be-
come a candidate for any office not judicial, he should resign in order
that it cannot be said that he is using the power or prestige of his
judiciai position to promote his own candidacy or the success of his
party.”

In other words, if a man on the Bench wants to run for a political
office, under this canon it would be his duty when he becomes a
candidafe for the office, or for the nomination, to resign his judicial
position, That doesn’t extend to becoming a candidate to succeed
himgelf, or for some other judicial office, Of course, you can see the
danger and difficulty of doing so. If & man, for instance, ig running
for the office of Governor, and he is still holding & judicial position,
with cases pending before him, and others likely to arise, he is in' &
position that the public and litigants can say, “Now, if he is not
elected, he i going to atill be on the Beneh, He is there, and he will
still be there.” That is going to have a powerful influence upon the
electorate, especially those who are likely to have litigation or busi-
ness before his court.

Just what one can' do in campaigning is a4 problem, and especially
under a law like we have. That i what every judge in Idaho must
neceasarily be interested in. ¥ou have to go out under a non-partisan
primary law. The guestion has been asled many times—How is &
man going to get his candidacy before the public? Well, T had to try
it out the first election held under this law, and my experiewce ln try-
ing to campaign was a2 very peculiar one. If you go to a political
meeting and ask to be introduced, of course you must necessarily be
careful to caution the man who introduces you not to announce your

politieal affiliation, or the very first thing he will tell is whether you -

are a Republican’ or a Democrat. Now, that is contrary to the spirit
of the law." Not only that, but if you don’t get to the opposite party in
the same town it is going to do you more harm than good, provided
the other side is the stronger. ¥ou go to 2 Republican meeting in a

town and be introduced by a Republican and make 2 few remarks,

and the other party will say, “Well, he is using the prestige of his
position, and his sympathies are shown' to be for the Republicans, we
will let him get his votes from the Repubiicans” If you go to the
other side you are confronted with the same thing.

There is another provision here, that I do not know whether T
read before, This canon provides that he shall not solicit the support
of attorneys practicing in his jurisdiction, or litigants having business
before him, Now, if you limit yourself, if you cut out all the practicing
attorneys in your district, and all the litigants, you have to go out
and find a new set of acquaintances in your campaign,

This is of interest to you who are not judges, for the reason that
some of you will be judges sometime; and you will be confronted with
the same problems that we have been confronted with, and that I am
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discussing here, It is not only necessary for a man to do that in his
campaign, but he must carry it out during the course of his judicial
career, if he is going to administer justice, not éniy without fault, but
free from suspicion.

I will be glad to hear the reactions from the profession; you are
the gentlemen I would likke to have the reactions from.

Let me say this, that the Secretary of the American Bar Asso-
ciation has stacks of these books. Every law office ought to have
one, It compriges the code of ethics—the professional ethics and the
judicisl ethica, together with the opinions that have been rendered
by the committee of the American Bar Association' from the time the
code was adopted down to February of last year. I thank you,

MR. GRAHAM: Judge, can copies of those be secured by writing
to the Americen Bar Association?

JUSTICE AILSHIE: Write to the Becretary of the American Bar
Association, 1140 North Dearborn Street, Chicago. I think the vanons
of both the judiciary and the profession are in these late rules sent to
all of you,

MR. G. W. SOULE: They are not annotated.
JUSTICE ATLSHIE: No,

PRES. ANDERSON: The next matter coming up for discussion
is Abuge of the Pardoning Power, and the Remedy Therefor, to be
discussed by Hor, Frank L. Stephan, of Twin Falls; and discussion
lead by Fredrick H. Snook, and Miss Mary Smith., We will hear from
Mr. Stephan.

MR. STEPHAN: Mr. Chairman, and members of the Idaho State
Bar, I may say that I was invited some time ago to prepare & paper on
the subject that was assigned to me, and I have done so. I thought

- before coming over here that I might depart to some extent from the

paper, but I don't believe that I will, because if I do it will very likely
take more time than should be assigned me.

The doctrine of execuiive clemency which has been embodied
in the Constitution of the United States.and in 2ll of our State Conasti-
tutions may be traced back through HEnglish and Anglo-Saxon History
far heyond the time of Alfred the Great. How often the English
Executlves were called upon to extend relief by way of pardon I do
not know but one of the most relinble English authorities has advised
us that at one time England had defined no less than one hundred and
sixty crimes punishable by instant death.

The Constitution of the United States gives to the President the
right to pardon in all cases of erime against the Federal Government
except in eages of impeachment. The President may grant a pardon
before or after indictment, before or after trial, before or after the
offense is reviewed by the Federal Clourts and he may grant an abso-
lute pardon or condition it

Under the provisions of the Constitution of Idaho, the Governor,
Secretary of State and the Attorney General constitute the Board of °
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Pardong, and they or & majority of them have the power to remit fines
and forfeitures and to grant commutetions and pardons afier convie-
tion and judgment, either absolutely or upon such conditions as they
may impose, in all cases, whether felonies punishable by confinement
in the State Penitentiary or misdemeanors punishable by confinement
in jails or by imposition of fines, except treason or conviction on im-
peachment.

While the records of this State disclose that considerably more
convietions are had in misdemeanor cases than in felonies and thet in
the course of a year considerably more perse¢ns are confired in jail
t.ha_.:n in the penitentiary, only occasionally is the Pardon Board called
upon to consider an application of one serving a jail sentence, and of
those applications only a few receive favorable consideration resulting
in & pardon, it having been the practice of the Boards to grant pardons
in misdemeanor cases only where the sheriffs or police officers and
the prosecuting attorneys join in recommending the applicant for
pardon.

In 1009 the Legislature of this State enacted the indeterminete
sentence law, 8 humane and beneficent law, intended to serve and
conserve both society and the erring individual. Our Penal Code now
provides varied forms of punishment and a wide latitude of sentence
within fixed limits. Under the provisions of that Code when any
person is convicted of a felony, except treason' or murder in the first
degree, the Court imposing the sentence is required to fix & minimum
sentence which in no case is less than six menths. The maximum is
fixed by law which may not be either raised nor lowered by the Court.
Under the provisions of that law the Court may raise the minimum
sentence to one-half the maximum. For example, the statute makes
Grand Larceny punishable hy imprisonment in the State Penitentiary
for not less than one nor more than fourteen years and under the
rules heretofore stated the Court maey if he sees fit to do so0, sentence
ore found guilty of that crime, to imprisonment in the Penitentiary
for a term of not less than seven years and not more than fourteen
years, but he may neither reduce nor .increase the maximum term of
fourteen years.

Where the indeterminate sentence laws have not been enacted it
was hever intended that the pardonr power should be exercised in favor
of a large proportion of those convicted of crime. It was intended
only for exceptional cases: that is, where there had been a miscarriage
of justice or where a strict enforcemsent of the law has resulted in
unforeseen or unwarranted hardship or where the sentence was unduly
severe and disproportionate to the erime committed.

However, the contrary is true where the indeterminate sentence
law is in force. It is contemplated that in the operation of that law,
the vast majority of cases shall be considered by the Board of Par-
dons, Consequently, with few exceptions all prisoners serving terms of
imprisonment in the Penitentiary come before the Board of Pardons
for determination of their terms of imprisonment.

The State Officers comprising the Board of Pardons also com-
prise the Parole Board which meets quarterly to consider applications
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for parole. The Board may not parole one who is serving & term of
life imprisonment, nor one who has not served the minimum term
fixed by law mor one who has served a previous term of imprisonment
in any Penitentiary nor may one be paroled except on the recommen-
dation of the Warden of the Penjtentiary. Nor is it the duty of the
Board of Pardons of this state to release ome who has served his
minimuem sentence. Undoubtedly in times past some voies have been
cast by some members of the Pardon Board to release a prisoner when
the minimum sentence had been served, but that contention or theory
has been put at rest by a recent decision of the Supreme Court of this
state. It now clearly appesrs, although the gquestion seems never to
have been serious, that one serving a term in the penitentiary is not
entitled as a matter of right to demand his release merely because he
has served the minimum sentence imposed by the Court under the
indeterminate sentence law of this state.

The Board of Pardons may make its own rules and regulations
but the rules for the Board of Paroles are guite definitely fixed by
statute. The Board of Pardons has few rules. The meelings are quite
informal. When considering applications for pardons it will consider
petitions, letters, telegrams, oral or written communications of any
kind on behalf of the applicant, or protests in similar form; it wili
hear pleas in his behalf on the part of friends, relatives and atiorneys,
or protesis from those aggrieved by his crime or their friends or repre-
sentatives.

We have no prisoners in the Penitentiary who are barred by law
from making application for pardon. Any one of them may sooner
or later come before the Pardon Board with his application for par-
don. And when he comes he will no doubt be prepared to present
arguments in his cause having at least a semblance of logic and
reason. He may urge upon the Board that he is not guilty of the
ctime charged against him, or that he committed the crime because
of circumstances which were mostly beyond his control; that before
committing the crime he had lead a straightforward and useful life;
that his conduct while confined in prison has been exemplary and
repentant; that he has reformed; that he has seen the error of his
ways; or that his heslth is broken and further imprisonment will
mean almost immediate death; or that his family now, more than ever
before, needs his care and support; or that he wants just one more
chance to demonstrate that he can and will make good; or other
similar arguments, I doubt if there are any excuses or purported
reasons which those here assembled can imagine, that have not from
time to time been tried upon the Pardon Board,

When the Board begins the consideration of any application for
pardon or parole it should assume that the prisoner is guilty of the
crime of which he has been convicied, It should indulge that pre-
sumption for the reason that the courts and juries are in a much
better position when hearing the testimony of the witnesses in the
trial of the case to determine the guilt or innocence of the prisoner,
than is the Board. That presumption should be so thoroughly enter-
tained by the Board that it should not in the absence of a very strong
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showing review the transcripts of testiinony of cases. However, in a
few instances when a proper and sufficient strong showing has been
made, it has reviewed the transcripts of testimony.

At the meetings of the Board of Pardons the Warden of the
Penitentiary furnishes the Board with all reports in his files concern-
ing the habits of life of the prisoner prior to imprisonment, and re-
ports compiled during his imprisonment, disclosing his conduct as a
prisoner. The Warden procures some of these reports from the trial
courts and prosecuting attorneys who handle the cases at the time of
the prisoner’s conviction. The reports briefly summerize the facts
surrounding the commission of the crime and gemerally indicate the
seriousness of the offense. (ther reports are procured by the Warden
from Identificatlon Bureaus snd other pena] institutions. ‘The Board
should regard these reports as indispensable. They are of particular
significance where the prisomer has a prior criminal record. They
are always of extreme importance to the Board when it attempts to
determine how far it shell apply the rule of making the punishment
tit the crime or when and how far it shall apply the rule of making
the punishment fit the prisoner. It has been intimated at different
times that the Board's resort to such data is unfair to the prisoner. It
has been intimated and sometimes, more or less seriously argued that
when the Board denies an application for pardon on the ground that
the prisoner has a long record of prior convictions for each of which
he has paid a penalty, it amounts to punishing a second time for the
same offense, Manifestly, however, that is not the ground or the
purpose for which such date is degired pnd used by the Board of
Pardons. To begin with, & very small percentage of prisoners con-
fined in the siate penitentiary ever reform. It is a sad fact, bui
nevertheless true, that one who, over a long period of time, has com-
mitted and repeated vrimes of burglary or grand larceny will again
repeat and a moron who has been convicted of a series of base crimes
i generally speaking beyond redemption. There are, ©of courae,
occasional reforms, but they are the exception and not the rule, and
the duty or obligation should rest upon the shoulders of an applicant
for pardon te prove that he has lifted himself above his former plana
of life before asking for clemency, and the Board should be slow to
turn back uponh Society those prisoners who are confirmed law vio-
lators. In & big percentage of cases, when they are released, they
remain law-abiding citizens for only short periods of time and are
again soon hailed into court for the commission of crime. The Pardon
Board and Parole Boards should, of course, ever be mindful of the
prisoner and his welfare, but on the other hand they should not be
unmindful of their duty to society. The Sixtesn' Billion Doller loss
and expense caused annually in the United States by the criminal
element of this country is an unanswerable argument that the crime
problem is one of our most serious problems. And much of that loss
and expense has undoubtedly resulted through the careless atiltude of
Pardon' Boards, Parole Boards apd Law Enforcement Qfficers, the
tendency of groups and factions to accept &s ‘“whole gospel” the
gtatements and representations of thosa asking for pardons, and the
tendency of groups here and there to treat all prisoners who have
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gerved a term of imprisonment in penitentiaries as reformed. It is
the duty of the Boards ir' dealing with .prisoners to carefully investi-
gate their previous records. To the extent that those Boards repre-
sent the people or society, that duty should be performed and the in-
formation made available should be acted upon. To disregard such
data or information is to disregard the public interest. To quickly
turn back upon society those persons who are sure to repeat their
favorite crimes with an attendant heavy expense to be incurred for
their apprehension, trial and re-commitment is foolish and absurd.

It is, of course, apparent that all pergsong guilty of grand larceny
should not be imprisoned for the same period of time even though
all of them may have received the statutory penalty of from ome to
fourteen years. One prisoner may have stolen sixty-five dollars and
another may have stolen one hundred thousand dollars. One prisoner
may have stolen one hundred dollars from the person of another
while the taking of a similar amount may have been, under other
cireumstances, partly under color of right. One prisoner may have
stolen an automobile to effect his escape after committing highway
robbery while in another instance an automaobile may have been taken
for the primary purpose of joy riding. Without regard to the personal
equation of offenders it is evident that two thieves should not always
receivé the same punishment. The same is true of every other class
of crime, The Board of Pardons may not deal with crime and the
punishment of crime in an abstract manner. In every instance the
Board must consider the personal equation. It must differentiate

" between extreme youth and maturity, between a former life of right

Hving and one of crime, between an occasionnl offender and the
habitual criminal, between the morally clean and the hopeless de-
generate, and between the lazy parasite who take the course of least
resistance and the desperate highway robber who commits his crime
with an abandoned heart. .

The Board must ever remember that in granting or denying par-
dons it is undertaking one of the serious responsibililies of govern-
ment, that the Board itself is an agency attempting to measure out
justice to erring humanity without a definite or fixed standard by
which to measure criminality or the punishment the offender should
receive. The Board must determine by the use of such standards as
it may regard dependable what punishment is sufficient punishment.
It must consider the welfare of the prisoner and the effect too much
or too little punishment will have, not only upon the prisoner but
upon society.” If prisomers become embittered by serving sentences
of inequality and severity then indeed the Body Politic will suffer in
a disastrous way. On the other hand, too little punishment is unfor-
tunate for both society and the prisomer. It misleads criminals, ac-
tual or potential, into believing that the people of the State are mare
interested in criminals than in their victims and at the same time
it may tend to break down tbe respect law-abiding citizens should
have for the law.

It has been my observation that more than ten people appear
before the Pardon Board advocating the release of a prisoner to one
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who appears protesting his release. Ordinarily by the time the prison-
er has served his minimum term the details of the crime have been
forgotten by the public and the people who concern themselves about
his case think only of the “unfortunaie” prisoner.

If a person is soft-hearted, emotional or impulsive he has no
“business” on the Board of Pardons; there is a considerable element
in our society who may on short notice be called upon to supply eny
deficiency of sentiment in the Pardon Board. We have those within
Idahd, as in every state, who believe that any law or set of laws de-
signed to inflict punishment is wrong; those who believe that the
word of the prisomer should generally be accepted on how much
punishment be should receive, that a prisomer should be given his
freedom when he says he is reformed. It is unfortunate for society
when our Board of Pardons and Parole Board become converted to
those views. Ordinarily virtue should be rewarded—ordinarily vice
should be punished and an application of those pri_nciples together
with a proper proportioning of penalties, will develop a respect for the
law among the evil disposed and a gratitude for its protection among
the law-abiding,

I have no criticism of the legal machinery devised under the
Constitution and laws of this state for the handling of prisoners and
the granting of pardons and paroles. It is & good system. Tt i.s, of
course, not perfect, but if the manner and method of handling prison-
ers in this state, as provided by our Constitution and Statutes, 1:183 not
always worked well, the fault lies not in the system, hut with t'he
members of the Boarda charged with the responsibility of determin-
ing when pardons and paroles should be granted or refused. Wheth-
er the spirit of the law and the intention of the law makers are
carried into effect or to become a farce depends upon the judgment
and discretion of. the members of those Boards.

MR. SNOOK: The only explanation I could give for being asked
to diseuss this matter was that perhaps the program committee had
thought that after living fourteen or fifteen years of my life at the
penitentiary—and I emphasize. the preposition ‘at'—I had perhaps
seen many pardon boards function. That is true; I have seen five ad-
ministrations in the State of Idaho, and five years of Federal admin-
istration at the Atlanta Federal Prison, For years I was impressed
with what I considered the psychological factors lying behind the de-
cisions that those boards would make. . Of course, what the record
spid was a different thing. I not only attended the board meetings,
but I ate with those individuals two times a day, and heard what they
said off the record.

The Federal Prison Board at that time was composed of the
Superintendent of Prisons, who resides in Washington, D. C., the Pri-
son Physician, who resided in Atlanta, and the Warden, who resided
at the prison. The Superintendent of Prisons was very much opposed
to the prohibitiox' law. There were over a thousand inmates in the
federsal prison at that time for violation of that particular law. Nearly
every time that a prisoner would apply for parole, who had been con-
victed of a violation of the prohibition law, the Superintendent would
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vote yes, because he was not in sympathy with the law in the first
place. On the other hand, he was very much in sympathy with the
narcotic law, and always voted no against narcotic offenders, The
Prison' Physician, was fundamentally interested in maintaining a
tow mortality table in the prison, and -also was interested in rid-
ding the prison of contagious diseases. And I might say that twenty-
one per cent of the population was afflicted with syphilis, which
amounted to between seven and eight hundred individuals—so if a
person wete near hiz death bed, or had probably reacted as a four-
plus to the Wasserman test, and he applied for a parole, the chances
were very much that the Prison Physician would vote yes, to get rid of
him. The Warden at that time was very miuch opposed to the grant-
ing of parole in exchange for testimony of prisoners. Agents of the
Department of Justice would visit the penitentiary, and of course were -
permitted to interview prisoners privately; and ghortly thereafter a
prisoner would be subpoenaed to appear in some particular court
against some other individual, perhaps some associate of theirs be-
fore they were sentenced to the penitentiary. And at the next board
meeting there would come a personal recommendation from the Assist-
ant Attorney General, who was then Mable Walker Willebrandt, in
charge of Federal prisons, to the effect that this individual shonld be
paroled. I might say that almost invariably the Warden, under those
conditions, would vote no.

The thing that I gathered from all this was that there should
never be a pardon board consisting of one individual. The frailties of
the human mind are such that no one individual can properly perform
the duties of a pardon board. Those three individuals had definite
prejudices, but I think they were representative of all pardon boards,
and one served a3 a check on the other, and for that reason I believe
that that board functioned as well as any other particular board.

It has become almost a universal fact that people in general re-
gard pardon boards and parole boards as being susceptible of political
influence and bribery. I might say that while in Atlanta Will Rogers
wrote a letter to the parole board, We have a copy of it in our house.
It was concerning some former cowboy friend who was confined in
the penitentiary. And he started off by saying, “Gentlemen:' You will
no doubt be surprised and keenly disappointed, but there is nothing in
this envelope but the letter.” The idea being, of course, that ordi-
narily when you ask to have some particular individual released, you
accompany it with at least some money or some other remuneration.

The pardon board in thiz state is comprised, as you know of the
Governor, the Secretary of State, and the Attorney General, the
qualifications for Attorney General being much more rigid than for the
other two offices. But, I might say that the only difference between
the Governor and the Attorney General is that the latter must be a
Member of the Idaho Btate Bar. We were told yesterday that seventy-
five per cent of the members of the Idaho State Bar made less than
the average Ford employee, Still I believe that he is perhaps more
capable of reviewing the record and determining whether or not anm
individual is entitled to assistance from the parole board. I believe
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if you will trace back over the administrations of this state, you will
find that it has been the Attorney General who has been the key man
of the pardon board. It has always been a political issue, If there
was some reason, or some basig, I should say, for getting away from
that political issue, we would have a much better pardon' board. There.
js no doubt in my mind, and I don't believe there is in anyone elaes
mind who is tamiliar with the facts, thet at the next election that will
be one of the political issues, one of the most important political issues,
both in the primaries and in the general election.

The Justices of this state, yes, and the Judges, theoretically, and
perhaps to some extent actually, are more free from political influence
than are any other public officials. If there were some method of di-
viding the state into sections, and, in cases of life imprisonment or the
death penalty, the perdon board would adopt a rule whereby they
would not interfere, except in cases where a majority of the District
Judges in the particular section from which the individual was sen-
tenced also concurred, it would be a much better system than we have
now, and would relieve some of the political influence that goveras
some of the decisions of our pardon board. After an individual bas had
a fair trial by & competent court, and the Supreme Court of this state
has seen DO reason to grant a new hearing, and there is no new
evidence discovered thereafter, is it not presumptuous on the part of
any individual—the pardoning board in this particular case—to say, in
a manner that is not totally unlike the rumblings of the De]phm
Oracle, that both of those courts have been wrong, and ‘“we are now
going to release this individual, in spite of the decisions of both of
those courts”? I thank you.

PRES. ANDERSON: Miss Mary Smith is next on the program.

MISS SMITH: Mr. President, and members of the Idaho State
Bar, after listening to the discussion yesterday regarding oral argu-
ment before the Stpreme Court, and being well aware of the reputation
of women for lengthy discussion, I decided last evening, while the male
members of the Bar were wining and dining, that I would reduce my
few simple suggestions to writing.

There are a great number of ideas advanced by interested people in
an effort to eliminate the defects in our pardoning system, and there
are many criticisms cast toward the pardoning boards.

T am not going to criticize. It is, my opinion that our various
pardoning boards have heen the victims of a system which is in a
large measure beyond their control.

In criticizing the pardon board, how meany of us take into con-
sideration the fact that nire times out of ten tbe man who is seeking
a pardon has been very thoroughly tried for his crime. That hig ree-
ord is known by the court before which he eppears in the first in-
stance; that days and weeks are taken to determine if he is guilty.
Then the people of the state place such & tremendous burden on three
inexperienced men who are elected for a term of two years and who
meet for a short peried four times a year to consider cases tbhat a
prosecuting attormey, district court, jury, attorney general and Supreme
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Court have devoted hours and hours of their time. How unfair it is
to those three men to flood their office with requests for hundreds of.
pardons t0 be pagsed upon within such a short time, and with an almost
complete lack of knowledge of the man with whom they have to deal.

It would be a physical impossibility for those men to investigate
each case thoroughly. As in the case of Mahan, which has received
such notoriety, the prison records show that he was one of the best
prisoners they had, That he was willing and docile. Certainly such
a recommendation from the warden sand guards would have its effect.
To three inexzperienced men, his prison record would be unimpeachable.
They have not had the time nor opportunity to verse themselves with
the history and emotional make up of the man before them.

Before blasting tbe members of the pardon board, let us look into
the system. No man can be better than the system which he serves.

No doubt we all have our pet theories pertgining to the reforma-
tion of criminals, the perfection of our penal imstitutions and parden
boards. However, I think we should start at the beginning; that we
should be lenient with the first offenders; that the courts before which
they first appear take the full responsibility for such a man and place
him on probation to some responsible person who will conacientiously
do his duty in checking up the first offender. I would advocate giving
him an opportunity in the first instance rather than making him
vindictive and sn accomplished crimiral by placing him in the peni-
tentiary where he has the opportunity to associate with hardened
criminals and receiving n peost-graduate. course in the art of crime, and,
before serving his minimum sentence, marching before the pardon
beard and receiving his diplome as a Master of Crime,

We must get to the boy or man before he gets to the reformatory
or prison. George E. Q. Johnson, prosecutor of Al Capone, and former
Federal Judge, after making a survey, determined that seventy-two
per cent of the boys and men discharged from reformatories and
prisons of one of our states return to a life of crime. In other statea
this proportion ranges up to eighty-three per cent. Nearly three out of
four boys ot men who land behind bars continue their careers in crime
after their releases. That is wby I suggest that before we place our
first offenders in our penal institutions to qualify for his M. C. place
them on probation to some responsible officer or individual.

Hach criminal is an' individual problem. No doubt we will always
have him with us. Esacb criminal has a complex emotional set up
which, in our efforts for reformation and protection of society, should
be taken into consideration, but which is a comparatively undeveloped
field in our efforts to desl with crime. The individusl members of our
penal institutions do not receive as much consideration and help as a
car part in & Ford factory.

Until we can devote more time to the criminal as an individual
with body parts and passions, the longer we will have maladjusted in-
dividuals with us. Let us take more interest in the first offenders
while there is still hope.

I would advocate the elimination’ of the pardon beard and ma.kmg
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it a parole board., I would not give the e¢riminal a complete dispensa-
tion but would place him on parole, responsible to parole officers or
individuals, who must keep a complete check on the paroled man and
his activities for a period of ‘years, until he has proven himself able to
fit into aociety,

I would suggest a parcle board composed of men who have made
the problems of humanity their life’s work, who have the time and op-
portunity to examine the history and the individual criminal without
political pressure and fear. Men whose every iraining in life has
been for fairness and merey,

The Supreme Court of the State is composed of men who have
had the privilege of viewing every phasge of life; place at their disposal
the records of the criminal and the crimingl himself for observation.
It would increase the work of the members of the Court, but the
benefit to the criminal and society would be well worth it. In my
opinion no body of men could be more worthy to mete out justice and
mercy. Some suggestions have been that the pardon board be selected
op the same basis as a board of educaion. But I think it would be
unfalr to the members thus selected. ‘Their life’s traininlg and work
would, nine chances out of ten, he wholly foreign to the needs of our
criminal element In relation to soclety.

As T said before, let us seek out the men who are qualified to mete
out justice end mercy, who are not subject to political influences, who
have had experience in that type of work, and who can' study the
history and emotions of their less fortunate fellow men.

PRES.ANDERSON: Anything further on this matter?

MR. EVANS: Mr. President, I wish to commend, very highly, the
very excellent address made by Miss Mary Smith. It was very in-
structive in ita nature, and has some suggestions that are well worthy
of further thought by the members of the Idaho Bar.

I am not one of those, however, who believe in' the excessive eriti-
cism that has been directed toward the pardoning boards. I believe
that they have done good work, in a very creditahle manner, I would
like to receive some suggestions on this occasion as to the number of
prisoners who have received leniency by our pardoning boards, who

heve made good. I don't believe that the system should be condemned’

because some individual has received leniency, and later proved un-
deserving of the leniency received. I think that an examination of the
records of the pardoning board would show that an everwhelming ma-
jority of those who have received leniency from that board have justi-
fied the leniency recelved, and have thereafter led good and worthy
lives, I don't believe that those people should be denied the oppor-
tunity of receiving consideration because some individual proves un-
worthy. I believe the fault very often is due to the fact that our
courts impose unduly severe sentences, end that perhaps is due to the
fact that they have not the tlme to investigate the conditions existing.
They malke no examination imto the lives of the prisoner; they study
only the fact whether or not he committed the crime which he is
charged with. They do not investigate the circumstances that caused
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the commission of the crime; and they hand out sentences that in
very many instances are totally out of proportion to the erime com-~
mitted. Our prosecuting atforneys also tend, in' very meny instances,
owing to their association with persons engaged in the commission
of erimes, to be callous, ard unsympathetic, and the milk of human
kindness has dried up in them; and to require that before a prisoner
should receive consideration from the pardoming board he should
have the endorsement of those officers, who are concerned only in the
prosecution of criminals, and have made no investigation into the cir-
cumstances, and the man's condition, and the reason why he committed
the crime, i placing an obatacle in the way of deserving applicants that
would result in the imposition of unmerited severity upon those who
are entitled to another chance with society.

I believe that our pardoning boards have done a good work, in a
very fair manner; and that.a good deal of the criticism that is directed
against them is baged on spme personal, or some political meotive
that should be disregarded by the public as a whole.

MR. POOLE: I cannot agree with the remarks of the last
spealter a3 to what irial judges do in the sentencing of men who are
convicted of crime. Of course, my experience has been principally in
this District. I have been prosecutor in one of the counties of the dis-
trict for a good many years, and my observation has been that all of
our judges, before passing sentence upon a man, have inguired into
the past history of the man, they have invited the Sheriffs to tell what
they know of the prisoner, they have invited the prosecutors to tell
what they know, and they give others en opportunity to enlighten
them as to the character and past life of the prisoner,

A few days ago our District Judge czlled me by telephone and
asked me about a particular case. He said that the pardon board
had asked him for information regarding that cage, and the Judge
told me what information’ he had in his possession; that his notes
showed that this particular prisoner had been three times convicted
of felonies prior to the time he was convicted in this district—once in
Idaho, The question with me was why any pardoning board should
be interested in that man. They had the same record before them
that the District Judge had. In addition to the four conmvictions of
felonies, he had five convictions of misdemeanors im other states.
There were nine convictions, and yet the pardon board of Idaho was
considering granting him another pardon. Now, if that is not an
abuse of power, what congtitutes an abuse of power?

I lay it to the system. We have o wrong system. Because the
kings of oid England granted clemency by virtue of their executive
power is no reason why the granting of clemency now should be in the
hands of an executive who is a partisan politician, or 2 man—as has
been stated very clearly here today—who is entirely inexperienced in
the administration of justice, and who often is not interested in the
administration- of justice. The first time that I remember hearing
criticisms of the Idaho board of pardons was thirty-five years ago. In
1602 the actions of the pardon board of the State of Idaho were carried
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into the campaign for governor of that year, and we have been listen-
ing to it ever aince,

Now, it seems to me that when our courts are required to perform
the duties relating to the administration of justice, and they do their
duty as the courts in' this state have done in the past, no other body
in the state should have the power to undo what the judiciary of the
state, set up by the people of the state to administer justice, has done.
I think it is about time we changed our system, because you cannot
charge it to any particular administration.

Now, it has been said that if you curtail the exercise of the par-
doning power you will have our jails so full of prisoners that they wilt
not be able to hold them. The remedy for that is one or the other
of two things; build more jails, or stop prosecuting people who com-
mit critmes. There 1s no common sense connected with our present
system, Up in our county we extradited a man a few years ago from
another state, spent a considerable sum of money to get him back info
Idaho, in order that we might prosecute him. We prosecuted him and
the court sent him to the penitentiary. He was there three months,
and he was released and came back. Now he is in the penitentiery
agair, serving his third term. We spend hundreds and thousands of
dollars of the people’s money to bring men to trial, and convict them
and send them to the penitentiary, and three men, entirely inexperi-
enced, send them back in three or six months, and you have to go
through the same process again in too many ingtances.

MR. A. L. MORGAN: I have neither criticlsm to offer nor a bou-
quet to hand to the board of perdons. It has been said here that one
of the most serious problems that confronts the American people is
the crime problem, and I think that is correct. I had hoped at some
future time, when there would be more time to devote to it, that this
question would come up, because soconer or later, so far as Idaho is
concerned, the Idaho State Bar is going to have to solve that problem,
if it is ever solved. The organization' has certain things in mind now,
which we are endeavoring to accomplish, and at some future day I hope
to gee this organization take up that questlon and settIe_ it, and settle
it correctly.

One of my young friends who was appointed to lead this dis-
cussion suggested that no pardon or parcle should be granted unless it
was concurred in by the District Judges of the particular district
from which the criminal came. Diiriding the state into pardon dis-
{ricts—if we may so express it. - The other suggested—Miss Smith—
that the matter should devolve upon the shoulders of the Supreme
Court, Now, I hope that both of my young friends, before their hair
has turned gray, will reach the conclusion that courts have ecertain
functions to perform; and that merely because the people of Idaho
have, wisely or otherwise, placed them on the Bench has not endowed
them with any super-humarn power or granted them any education
that they did not theretofore have. I want to say here that I am abso-
lutely opposed to any statute in a criminal case placing any discretion
in any trial court. The trouble is that the statutes of Idaho have in
nuymerous instances clothed District Judges with the right to exercise
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diseretion, and in too many instances the All Wise Creator has failed
to endow them with the power of exercising discretion.

Our system is wrong. There is no question about it. Under our
pregent system of sentencing offenders we have just as many different
kinds of justice meted out in those sentences as we have different
District Judges. Up in a certein precinct in' North Ideho, two young
boys had gone out into the mountains, and while they. were out they
had slaughtered a calf that belonged to some member of the cattle
men’s association, and took it into camp, and ate what they could,
and buried the hide and the rest of the carcass, That crime was dis-
covered, and one of those boys, the oldest, was sentenced to the Idaho
penitentiary for a minimum of four years, and whatever the maximum
ig. From another county in North Idaho another individual was sen-
tenced, on almost identically the same state of facts, to six months
and the meximum. Now, you can’t reform people in that way, be-
calse those two men ceme together in the penitentiary, and one of
them found that he was serving a four-year bottom, as they call it in
the penitentiary, for the same crime that the other fellow was serving
& six-month bottom, If you can reform that man, the féllow that had
the longer time, under that situation, he is entirely differently consti-
tuted than I am.

'The courts should attempt to administer the law, and when a man
finds himself jn the penitentiary the law, whether it be justice or not,
has been administered, and the court has completed its function, and
has done the only thing that it is trained to do. It i3 my belief that
you will never solve the problem so long as you place the handling of
the criminal element in the hands of people who koow nothing what-
ever about how to administer it. I believe we ought to educate men in
the matter of criminology to handle things of that kind, just as we
educate doctors and lawyers and other professions. Then, instead of
having one man sentenced with a four-year bottom, and another with
a gix-months bottom, I believe that the trial court should have no
power, whatever, but to pronounce the individual guilty; and after
that he would ke in the hands of the pardoning power—a trained
pardoning power. It is impossible to correct crime by administering
fixed séntences. The individual who is convicted of an offense, if he
have any sense of moral responsibility, may feel all of the punishment
that is necessary in his particular case when the judgment of - guilty
is pronounced against him. Other individuals may-spend the balance
of their lives in the penitentiary, and would never reform,

Now, the theory that I suggest—and it is vague snd shadowy at
bést—I would confine the individual in the penitentiary, and his con-
duet while there, and the question whether or not he had reformed,
would be the thing that would determine when he got out of there.
In other words, if he has made thorough atonement, and is thoroughly
repentent, and he will likely make a good citizen, then is the time—
whenever he reaches that point—that he ought to be given an oppor-
tunity. And, however insignificant the particular “crime may have
been,. if he himself, judged by men who are skilled in that work,
shows that he has made no reform, his sentence would then' econtinue in
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accord with his conduct. Now, something along that line may some-
time aid us in solving our troubles with crimes and pardon boards.

MR. McCUTCHEON: Mr. President, I have served for several
years on the executive counei] of the Boy Scouts, and in that conneec-
tion my attention has been called to cases of juvenile delingquency.
There was a book published about four years ago, entitled ‘One Thou-
sand Cases of Juvenile Delinquencies’; it represents the only study of
its kind which has ever been made. It was made under the auspices
of the Harvard Law School by men who had spent years of their lives
with the subject, and were very familiar with it

They took one thousand cases of juvenile delinquents who had
passed through the Boston court from 1918 to 1926, and traced the
history of eighty per cent of those juveniles over that period; some
they couldn't find; but, of the eighty per cent some had gone ingane,
and that record was shown, and of those they found, one hundred per
cent never reformed. It is a very discouraging record. .And one of
the surprising things is that the first serious offense of juvenile de-
linqueneies is truancy from school. :

We are approaching a subject here which commences years before
the juvenile has grown up. We are talking about offenses, and going
to the penitentiary. We must go further back, into the home, into
the achools, and we must undertake to control those juveniles. If any
of you are interested in the subject of clemency and reform you should
certainly get this book. A resume of it is in the proceedings of the
Grand Lodge of Masons of Idaho, of three years ago.

MR. CALLAHAN: Mr. President, this matter has heen before
the people of our state ever since prisons were established. There
are certain things that stand out in my experience as a legislator of
this state that I want to talk to you about. First of all, the attitude
towgrd our reform institutions has been entirely erroneous. Our
legislators don't understand the situatlon; and that is one of the
things that is mecessary in Idasho. In looking at this question of
pardons, and the criminal situation generally, we are in the position
of the man who couldn't see the forest for the irees. We see the
individual case, and -that is what the pardon board is presented with.
We don't always look at the forest, which means the side of society
and its betterment. We are expected, as legislators, to pass innumer-
able laws with felonies attached, and then expect we are going to have
an ‘idesl condition of society. One of the evils commences right
there. We have too many felonles on the statute books in Idaho that
shouldn’t be there. Secondly, we must some time, if we are going to
do anything with this problem at all, make provision for the segrega-
tion of first offenders. That is the crying need of our penal insti-
tutions. We'must, start, as the gentleman has suggested, with the
reform Imstitutions. We have the State Industrial School, under the
jurisdictlon of on'e body. From that institution, as we all know, comes
a good deal of what afterwards develops into our worst criminal
group.

There have heen some suggestions made, and out of those sug-
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gestions should come something conerete. The first suggestion 13 for
the Supreme Court itself to constitute a pardon board, which is, of
course, out of the question from a practical standpoint. Secondly, the
creation of a body that will study this question of criminology, and
will be more or less a continuous one, uninfluenced by political con-
siderations, Why can’t we have a commission or board in the state,
appointed by the Supreme‘ Court of Idaho, with terms of not less than
five years, and to be a more or less continuing body, to handle this
sifuation, and make recommendations to the legislature, and be able
to cope with these cases as they come up on their individual merits.
It scems to me that a survey of the whole sitwation, from juvenile
offenders, up through our penal instifutions, as & whole, would be in
order. And I suggest, for your consideration, that a special commit-
tee be appointed by this body to make some report at the next meeting
of this association.

MR, TOM JONES: I would like to ask the Senator a question.
Do you believe, a5 a legislator, that it is possible in the State of Idaho,
to appoint a non-political committee, or have the legislature authorize
the Supreme Court to appoint such g committee? Have you ever been
able to get these things out of politics?

MR. CALLAHAN: The reagon for that is that those appointments
are made by an officer who is changed every two yesrs. I am only
asking for consideration by a special committee of this Bar. The only
non-partisan body in the state, and it is non-partisen, is the court; and
I believe by the appointment by that court of a non-partisan commis-
sion, with long terms, making it & continuous body, with terms expir-
ing ir' aliernate years, that is, a term expiring one each year, and to
hold office for five years, that would take it awey from the situation
as it exists today. Aren't we sufficiently aroused, isn’t the state of
Idaho sufficiently aroused to want some kind of a solution of this
question, that will remove it from political consideration?

MRE. JONES: T think you are right. But, do you think the state
administration would concede something of that kind?

MRE. CALLAHAN: They should be giad to, because they will be
free from the consequences,

JUDGE WINSTEAD: As I understand, the present law of
‘Washington is to the effect that the trial judge merely gives the max-
imum sentence, instend of the minimum; then the parole board Fixes
the maximum sentence to be served by each prisoner who is sent to
the penitentiary. Tbey had our system, and found it very unsatisfac-
tory; and they are now trying out this new system, which he tells me
is much more satisfactory. I therefore suggest that in consideration
of this matter, that consideration be given to the success or failure of
the present Washington system. )

MR. GRAHAM: I ondorse the idea of Senator Callahan, to
have a committee, but I fail to see that it is going to be effective.

I think the place to discuss it is back In the Locals. Give the |
Locals the interest and the power to do something, to recoramend some.
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thing: and then a year hence {o take up the consideration of the
subject after consideration by all the I.ocals,

Y¥our theory is all right, SBenator, but my experience on the Com-
mission has been that those cominitiees mever function. You haven't
any money to give them, and you can't get them together to discuss
the matter; they resort to correspondence, and they write a few letters
back and forth, and in due time their interest lags, and nothing is
done,

- MR. CALLAHAN: If Mr. Graham's method is the one by which
the matter will receive the best consideration, T am certainly for it,
- All T am gnxious to do is to have some method adopted by this body,
so that next year we will have some definite recommendations as to
8 system of handling our criminals, that will be in line with what
we have been talking about here today.

MR. E. B. SMITH: There has béen a resolution turned in to the
resolutions committee by & group who have given this matter consid-
erable study, We have attempted to cover that in the proposed resolu-
tions. I think that further discussion' should be deferred until that
resolution is presented.

PRES. ANDERSQON: The next order of business is The Frazier-
Lemke Act—Its Application in Idaho, by Hon. Dana ¥, Brinck, of the
Federal Land Bank of Spokane, Judge Brinck.

JUDGE BRINCK: Mr. President, and members of the Bench and
Bar of Idaho, I want to express firat my appreciation to the program
committee for giving me the privilege and honor of appearing on this
program. Also I want to express to you all my appreciation for at-
tending another meeting of the Idaho State Bar. You can’t live in

Tdaho and mingle with its Bar for twenty-one years without feeling -

you share in the goodfellowship that was so evident here yesterday
and last night. I have attended a good many Bar meetings the Iast
few years in different states, and the feeling here is unusual.

I have been at considerable loss as to just what to discuss on this
subject of the Frazier-Lemke bill, because there is so much collateral
matter that is of interest, A study of the history of bankrupicy, and
the evolution of bankruptcy, as it affects this act is of great interest.
But, time does not permit a discussion of it. The act, as you know,
was one of those measures adopted as an emergency measure, &
temporary measure of Congress in 1933, originally. Nothing need to be
said to an' Idaho audience, an agricultural state, as to the causes lead-
ing to the enactment of that law. During a period of about two
years preceding 1932 farm mortgage indebtedness had decreased from
nine and a half billions, to eight and & half billions, chiefly through
foreclosure, and this in spite of the fact that all the American banks
and loaning agencies had been' doing their best to avoid acquiring
any more lands, and had adopted a policy of leniency. During the suc-
ceeding year the problem beceme more pressing, and the question
was presented as to where would men go who were driven from their
farms, and who would take their places. i
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In thig discussion I shall be unable to cbserve the territorial limi-
tation' of the title assigned me—the Frazier-Lemke Act being a part
of our National Bankruptcy Act, which, under the constitution, must
be of geographically uniform application, leaves to peculiar treatment
in a given state only the definition of property and of exemption, both
of which are determined under the state law.

The act provides for a special bankruptey proceeding to follow a
debtor’s - proceeding previously instituted under Section 75 of the
Bankruptcy Act, of which section the Frazier-Lemlke Act is subsection
(8), and, therefore, the whole of that section must be discussed to-
gether,

On March 8, 1933, Chapter VIII, of the Bankruptcy Act of 1808,
was adopted. With subsequent additions it iz composed of Sections
73 through 77B; and its enactment marked a distinct departure from
the previous conception of bankruptcy legislation. Though enacted
under the bankruptcy power of Congress it expressly stated that it was
to provide for the relief of debtors, in addition to the jurisdiction exer-
cised in proceedings to adjudge persons bankrupt. Instead of provid-
ing for bankruptcy it was caleulated to avoid the necessity of bank-
ruptey. It was primarily intended for the benefit of debtors and was
only incidentally, though definitely, intended for the benefit of
creditors as well.

Up to that time bankruptcy had always been viewed as a proceeding
for the protection of creditors with the benefit to the debtor only in-
cidental, if present at all. While bankruptcy wag known to the Roman
law and was the subject of English legislation as early as 1542, it was
not until 1705, under the BEnglish statutes, that the debtor received
the benefit of a discharge from his debts. ’

When the discharge of a bankrupt was brought into the law, it
was at first hedged about with many limitations. The first bankruptcy
law of the United States, enacted in 1800 and existing only two years,
required the consent in writing of two-thirds in number and amount
ot all the creditors hefore & discharge could be granted, and the
succeeding acts prior to those of 1898 imposed similar though gradu-
ally less onerous conditions.

At best, a discharge, while permitting the debtor to begin over
again, compelled him to start with nothing. The value of his business,
as a going concern, was lost both to him and his creditors,

However, before the act of 1833, in appreciation of the fact that
creditors would sometimes profit by permitting the debtor under
specific terms to retain possession of his assets and maintain his
business and attempt to work out of his difficulties, there had ap-
peared by amendment in the law of 1867 and by the 1910 amendment
in the law of 1808 a provision that without adjudication a8 a bankrupt
a composition might be effected without acquiescence of all creditors.
T{ was neceasary, however, in all cazes for the debtor to submit himaself
to the court of bankruptey with the alternatives either of effecting
such a composition or of being adjudged a bankrupt and having his
estate administered accordingly. Such proceeding, expensive and
cumbersome, was rarely, if at all, resorted to by farmers.
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The act of March 3, 1933, and subsequent kindred legislation at-
tempted to provide for all classes of debtors an opportunity for re-
hebilitetlon without the destruction of their businesses as going con-
cerns. Procedure for effecting adjustments with creditors was pro-
vided in Section 74 applying to persons not corporations, and available,
of course, to farmers; in Section 75 applying only to farmers, and in
Section 77 providing for railroad reorganizations, The general plan
wes extended to corporations generally by Section 77B in June, 1934,
and at about the same time corresponding relief was sought to be ex-
tended to municipn] corporations by Sectlons 78, 78, and 80, which,
however, have been held invalid by the United States Supreme Court
as an invasion' of the reserved powers of the states.

Bection 75, with which we are here concerned, originally made at
least three principal changes from the relief previously afforded under
Section 12 of the Act of 1898 as applied to farmers. First, it provided
a cheap and informal procedure for‘endeavoring to effect a composi-
tion by proceedings held in the county of the debtor's residence;
gecond, it permitted such proceedings to be dismissed with adjudi-
cation of the petitioner as a bankrupt even though no composition
was effected; and third, it gave exclusive jurizdiction to the bank-
ruptey court of proceedings against such a debtor although a state
court had aiready acquired jurisdiction,

Section 75 provides for two distinct legal proceedings. The first is
8 debtor's proceeding for 2 composition agreement and is set forth in
subsections (a) to (r). The sgecond is a benkruptéy proceeding to
follow the first proceeding if the farmer is unable to effect an agree-
ment and desires to proceed further; it is set forth in subsection (s)
and constitutes the Frawier-Lemke Act.

Subsections (&) to (r) of Section 75, &3 originally enacted, and
which, with minor modifications, are still the law, did not, prior to the
enactment of subsection (8), the Frazier-Lemke Act, prove to be of
material benefit to anyone in any considerable number of cases because
of the lack of compulsory features which were later embodied in
the Prazier-Lemke Act. Subsections (a) to (r) provide for appoint-
ment by the Judge of the United States District Court of a Concilia-
tion Commissioner in each county containing 500 farmers, whose
relationship to the system is slmost analogous to that of a referee in
bankruptcy in the wsual proceeding. They provide that a farmer may
file in court or with such & commissioner his petition asking the
privilege of composition or extension of his debts. The filing of
such a petition immediately subjects all of the property of the debtor
to the exclusive jurisdiction of the bankruptey court and automatically
acts as a4 stay to practically all proceedings affecting him or ‘his
property in any other court until his proposal hes been disposed of.
When inventory is filed, creditors are notified and a meeting held,
and & compoesitlon or extension proposal submitted. The court can'
confirm such a proposal if it is consented to by & majority in number
and amount of the creditors and if it includes an equitable and feas-
ipble method of liguidation for secured creditors and of financial re-
habilitation for the farmer, is for the best interests of all creditors,
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and if its offer and amcceptance are in good faith. But if such con-
sent could not be procured, or if such conditions did not obtain, there
wad, prior to the enactment of subsection (s), nothing left for the
court to do except to dismiss the proceeding, leaving the creditors free
to proceed the same as if no petition had been filed. It was for this
reason that subsection (s} became necessary in order to actually effect
the relief contemplaied by Congress.

The original Frazier-Lemle Act, which was the first subsection
{s), approved June 28, 1034, sought to accomplish this end by provid-
ing that a debtor who should fail to effect & compogition or extension
could thereupon amend his petition and ask to be adjudicated a bank-
rupt; whereupon, the referee, after having his property appraised and
setting gside to him his exemptions, must order that the pessession of
the remainder remain in the debtor, subject to existing liens up to the
appraised value of the property., The debtor was thereupon entitled,
with the consent of the lien holders, to enter into an apgreement to
purchase the property at its appraised value, plus 1% interest, the
principa! being paid in small instaliments over the first five years,
leaving 84% of the purchase price to.be paid the sixth year. Should
the lien holders not consent to such sale to the debtor and file written
objections thereto, then the court was required to stay proceedings for
five years, during which time the dehtor must he given possession of
his property under the control of the court, subject to the condition
of paying a reasonable renta) annuslly, the first payment to be made
within six months, such rental to be distributed among secured and
unsecured creditors, according to their interests. At any time within
the five year period, the debtor might pay into court, at the election
of the lien holder, either the appraised price of the property or the price
then detormined by a reappraisal made at the reguest of the lien
holder, whereupon, the debtor would receive full possession and title
of the property and a discharge from his debts, Failure of the
farmer to fulfill the conditions subjected his property to immediate
sale.

The fundamental feature of the original Frazier-Lemke Act was the
compulsory scaling down of secured claims to the actual value of the
security, which accomplishment, combined with the five year mora-
torium, was calculated to permit the rehabilitation of the debtor if,
with the return of more normal conditions, he were able to reduce such
scaled down indebtedness and to refinance the balance within five
years. -

The Supreme Court in the case of the Louisville Joint Stock Land
Bank v. Radford, 295 U, 8..553, held this law unconstitutional on the
ground that the bankruptecy power of Congresa was subject to the
Fifth Amendment of the Constitution and that the act was repugnant
to the Fifth Amendment in that it impaired five substantive property
rights held by a mortgagee as follows:

1. The right to retein the lien until the indebtedness thereby
secured is paid.
2, The right to realize upon the security by a judicial public sale.

3, The right to determine when such sale shall be held, subject
only to the discretlon of the court.
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4. The right to protect its interest in the property by bidding at
such sale whenever held, and thus to assure having the
mortgaged property devoted primarily to the satisfaction of
the debt, either through receipt of the proceeds of a fair com-
petitive sale or by taking the property itself.

5. The right to control meanwhile the property. during the
period of default, subject only to the discretion' of the court,
and to have the rents and profits collected by a receiver for
the satisfaction of the debt,

The court did not held the law unconstitutional because of any
one of the stated objections but because of the total effect of all of the
stated objections upon the rights of & mortgagee. .

This decision was rendered on May 27, 1935, and on August 28 of
that year, & new subsection (s}, the present Frazier-Lemlke Act, was
approved. The new act was carefully drawn to comply with the rules
stated in the Radford case, and besides eliminated several of the prac-
tical defects of the first act. It provided for the settmg apart to the
bankrupt of his unencumbered exemptions and of the equity in his
encumbered exempt property, thus leaving under the control of
the court the administration of the encumbrances upon his exemptions.
Under the old law, it was not clear that encumbered exempt property,
when set aside, was subject to the continued jurisdiction of the court.
It dispensed with the ambiguous provisions of the criginal act as to a
trustee and his functions and made the Conciliation Commissioner
the referee. It permits in proper cases the postponement of the first
rental payment to one year in lieu of the often impossible six months’
period of the first act. The court may require additional payments to
be made at stated periods, not inconsistent with the protection of the
creditors and the debtor's ability to pay, with a view to his financial
rehabilitation. At the end of three years, or prior thereto, the debtor
may pay the appraised value of the property, including the amount
of encimbrances up {o the amount of the appraisal, less payments
theretofore made, or the amount fixed upon a reappraisal made upon
the request of any interested party, or fixed by the court upon evidence
submitted; whersupon the debtor shall receive full possession and
title to his property free and clear of encumbrances; except for =
further proviso, which is the greatest departure from the theory of
the original act, permit{ing a secured creditor to demand a public
sale of the property upon which his lien rests,

When this act came before the Supreme Court in the case of
Wright v. Vinton Branch of the Mountain Trust Bank, decided on
March 28, 1937, it was pointed out by the Court that the decision in
the Radford case did mot question the power of Congress to offer to
distressed farmers the aid of a means of rehabilitation under the
bankruptcy clause; and that it was not denied that the new act ade-
quately preserves three of the five rights of a mortgagee announced
in the Radford case, viz., the right to retain the lien until the indeb-
tedness thereby secured is pald, the right to realize upon the security
by a judicial public sale, and the right to bid at such sale, thus assur-
ing that the security would be devoted to the satisfaction of the debt,
either through receipt of the proceeds of a fair competitive sale, or by
taking the property itself. The right of the mortgagee to bid at the
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sale is not expressly stated in the law, but a provision of the bill limit-
ing that right had been stricken during the debates, and the court
held that the explanations given in Congress make it plain that.the
mortgagee was intended to have this right.

However, it wag contended, first, that the law still infringed the
mortgagee’s right to determine when a judicial public sale should be
held; but the court decided thaf the three year stay was not an abso-
lute right and that the court may terminate the stay and order a sale
earlier. This construction is based, in part, upon a doubt as to the
constitutionality of the act if otherwise construed; and it is further
pointed out that the property may be sold if the debtor at any lime
fails to comply with the law or orders of court as to payment of rental,
or interim payments on prineipel, or orders made otherwise in the
course of its supervision and control, or at any time is upable to re-
finance himself within three years. These provislons are accordingly
construed by the Bupreme Court to mean that the court may terminate
the atay if, after a reasonable time, it becomes evident that there is no
reasonable hope that the debtor can rehabilitate himself within the
three year period; and the court further considers as indicating the
intention of Congress to make the stay terminable the statements
made in the debates and the provision of the act that if, in the judg-

“ment of the court, the emergency ceases to exist in its locality, it may

shorten the stay and proceed to liquidate the estate. It is, therefore,
held that the power of the court in its discretion to shorten the three

. wear period satisfies the right of the creditor, as stated in' the Radford

case, to determine when such sale shall be made, subject only to the
digcretion of the court.

As to the right to control the property during the period of default
and to have the rents and profits collected by & receiver for the satis-
faction of the debt, which was the second respect in which it was
contended that the law was invalid, the Supreme Court saye in effect
in the Wright case, that the possession by the mortgagor under the
supervision and control of the court is as effective as the appointment
of m receiver for that purpose, and perhaps more 80 because of his
familiarity with the property and his vital interest in preserving owner-
ship; that the creditor is protected by the court’s supervisory control
of the property; that the power of the court to require the first pay-
ment at any time within one year and semi-annually thereafter is a
reasonable provision; that application of rental upon taxes benefiis
the mortgagee; and also holds that the stay of proceedings for three
years, plus the other incidental procedural delays, is not a denial of
due process of law in view of the bankruptey powers of Congress; and
that the Act makes no unreasonable modification of the mortgagee’s
rights, :

The act, as it now stands, therefore, permits the farm debtor to
obtair a stay of all proceedings against him or his property on secured
or ungecured claims during the period required for seeking agreement
of creditors to a compromise or extension' plan, looking toward hiz
rehabilitation; and although such sgreement is not reached, if a stay
of proceedings appears reasonably to offer an opportunity for the
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ultimate payment of his debts and the preservation of his property,
the court may grant him the stay and the right of possession for n'ot
excdeeding three years upon such terms and under such supervision
as the court in its diseretion may impose within the limits provided
by the law,

Good faith of the debtor is required throughout, and good faith
means not only honesty of purpose, but potential ability to effect a
rehabilitation if the stay is pranted.

It has heen uniformly held that subsection' (8) is available only to
those debtors who have complied with the requirements of subsections
(a) to (r) in offering to their creditors a composition and/or extension
agreement, and, in this respect, the courts have held that no dehtor
has complied with the terms of the law unless he has submitted o
his ereditors a proposal which could be confirmed by the court if it
were accepted by the requisite numher of creditors; that is, edch
proposal must provide the following:

1. An equitable and feasible method for the liguidation of the
secured creditory’ claims; :
2. An equitable and feasible method of financial rehabilitation
for the farmer; )
8. It must be for the best interests of all credifors; and
4, Tt must have been made in good faith.
If the plan falls short in any of these respects, the debtor’s proceeding
is dismissed, and the debtor is denied an adjudication under subsection
(8} should he apply therefor. In other words, subsection (s) is open to
only those farmers who have a real opportunity and prospect of work-
ing out and who are acting in good faith with their creditors, but who
cannot reach a satisfactory agreement because of the attitude of their
creditors.

In the Wright case the Supreme Court stated that the objeet of
the law is the rehabilitation of the debtor. The courts have made
it quite clear that the proceeding should not be maintained unless
there i3 reasonable expectation that the end sought will be attained.
The benefits of Section 75 (s) may not be ufilized to bring about the
continued possession of the property in hopeless circumstances where
the only effect is a stay. In re Erickson, 8 Fed. Supp. 439, D. C, Mich.
W. D. July 10, 1936. The provisions of the act were intended to benefit
an honest debtor who desires to make a reasonable proposal to his
ereditors for an' extension or composition and not merely to permit
delay. In re Price, 16 Fed. Supp 836, D. C. La.

The United States Supreme Court in the Radford and Wright
cases has passed only on the construction and validity of subsection
{5}, the Frazier-Lemke Act itself. Subsections (a) to (r), providing
for conciliation proceedings, have not in many respects been before
the Supreme Court and many points have been left undeiermined ex-
cept by decisions of the distriet courts and circuit courts of appeal,
which, of course, are not always uniform. There are s number of
interesting questions that can end will arise under the law which
have not as yet been sufficiently passed upon by the Supreme Court
so tbat an authoritative answer can be given.
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Partly because until the decision in the Wright case there existed
so much doubt as to the fate of this legislation, the couris have been
slow to develop rules of procedure. In the administration of the law,
much confusion hazs arisen from this cause and from lack of detail
in the provisions of the law, the different unrecorded views of pro-
cedure possessed by the various judges, and the lack of legal know-
ledge, particularly of bankruptey law and procedure, possessed by
conciliation commission'ers who are not lawyers. Both debtors and
creditors have suffered from this.

It would seem that the courts, the bar, and the debtor and his
creditors would be greatly benefited and the law would be more uni-
formly administered if the Supreme Court through the adoption of
general orders, or the district judges through the promulgation of
definite written rules would prescribe the procedure to be followed in
the courts and before the conciliation commissioners; and if either
the regular referees in bankruptcy, or attorneys, were appointed to
serve a8 conciliation commissioners in all cases.

Notwithstanding its shorfcomings a3 to procedure the Act has
served well the purpose for which it was intended. There has been
no mad rush to take advantage of it. In fact, the large agencies and
institutions engaged in the business of making farm loans have in the
main co-operated with their borrowers to keep them upon the land
and have granted extensions in the worthy cases. Congress has made
it possible for the Federal Land Banks to do likewise. Thus there has
been no ocecasion for widespread resort to the remedy provided,

However there have beer cases where the mortgagee has been un-
able to see any prospect of the particular farmer working out of his
difficulties and the former has been able under the act to submit his
case to judicial processes.

And of course there have been the isclated cases of & morigagee
willing to take advantage of the abmormal conditions and io acquire
the land at less than its value, The Aect has put an effective end to
this. The fact that the mortgagor has had the remedy available as &
last resort has no doubt brought about A more reasonable attitude on
the part of such mortgegees, and has done much to restore the confi-
dence and hope of the debtor. *

PRES, ANDERSON: Does any member have anything to suggest
in connection with this mafter? We will pass to the next order of
busineass,

The next matter coming up for consideration is the report of the

‘resalutions committee.

© MISS SMITH: Mr, President, and members of the State BEar. We,
your ecommittee on resclutions, consisting of Chase A, Clark, E. B.
Bmith and myself, beg leave to present the following resclutions for
consideration' and action by the Xdaho State Bar:

RESOLUTION NO. 1

Be it resolved, that it is with profound regret that we are again
called upon to record the passing of the following members of the
Idaho State Bar:
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A, B. Barclay, Jerome,

Fred C. Erb, Lewiston,

C. H, Edwards, Boise,

James H. Forney, Moscow,

L. B. Green, Mountain Home,
Harlan D. Heist, Shoshone,
Gustave Kroeger, Boise,

Lewis A. Lee, Idaho Falls,
Luther M. Lyon, Boise,

Paris Martin, Boise,

C. A. North, Twin Falls,
Charles ’Callaghan, Bonners Ferry,
John H. Padgham, Salmon,

D, W. Standrod, Jr., Pocatello,
Wm, A. Stone, Caldwell,
Edmund W. Wheelan, Sandpoint,
Edward E. Poulton, Moscow.

‘We therefore pause in our deliberations to pay respect to these
men who labored with us and who gave unstintingly of their time to
agsist in the betterment of their and our profession.

RESOLUTION NO. 2
Be it resolved, that the Idaho State Bar extend its sincerest of
thanks to all of the members of the Ninth Judicial Distriet Bar As-
sociation, to the City of Idaho Falls, and to the officiald thereof, for
the cordial reception and entertalnment extended to the Idaho State
Bar and the members thereof during its annual meeting held at Idaho
Falls,

RESOLUTION NO, 3
Be it resolved, that we publicly record our appreciation to the
Idaho State Bar Commission end its secretary, for their accomplish-
ments in strengthening the Bar of this state.

RESOLUTION NO. 4
Resolved that resolutions to be submitted by the annual meeting
of the Idaho State Bar shzll be filed with the Secretary thereof at
least 2 weeks before the annual. session’ of the Idshe State Bar, and
that a copy of each resolution be submitted by mail to members of the
Bar at least 5 days before the scheduled meeting.
RESOLUTION NO. 5
Be it resolved, that we extend a vote of thanks to the program
commitiee, consisting of Carey Nixon, A. H. Oversmith and Roy L.
Black, for its excellent and untiring efforts in the preparation of the
1937 program of the Idaho State Bar.
MR, E. B. SMITH: I move that resolutions numhers one, two
and three be adopted.
ME., @, W. 80ULK: I second the motion.

PRES. ANDERSON: It has been regulariy moved and .seconded
that resolutions one, two and three be adopted.
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All in favor of adopting these first three resolutions Iet it be known
by saying aye. Opposed no. They are adopted,

I think you better continue with the reading, and then come back
to them,

MISS SMITH:

RESOLUTION NO. 8

Whereas, it has developed through studies undertakem by local
bar associations that instances of hardship and cost of additional
litigation to the public have resulted because of lack of uniformity of
basic considerations to be regarded in the expamination of abstracts of
title to real property; further, that there appear to be instances of
lack of uniformity in the practice pursued in examination of abstracts
of title whereby lack of uniform understanding and interpretation of
certain questions involved in the examination of abstracts of title
have resulted, which, instances has caused multiplicity of labors of
members of the bar, with added cost to the pubhc in removing defects
and ob;ections to titles;

Be it resolved, that the Idaho State Bar hereby express its desire
that studies be undertaken by local bar associations relating to the
examination' of abstracts of title to real property to the end that
understandings be reached ag to certain basic questions involved in
the examination of absiracts of tifle to real property in various com-
munities, the same to be promulgated as suggestions for consideration
of members of the bar in examination of abstracts of titles, to the
end that misunderstandings and additional costs of litigation be elimi-
nated, and that uniformity of practice be attained.

ME. EENOIT: Mr. President, T move the adoption of that reso-
Jution.

MR. EEERLE: I second the motion,

PRES. ANDERSON: All in favor let it be known by saying aye.
Opposed no, Tt is so ordered, and the. resolution is adopted.
MISS SMITH:
RESCLUTION NO. 7
Be it resolved, that the Idaho State Bar, through its proper com-

" mittees, eause to be prepared and presented to the rext legislature of

Idaho, proposed legislation having for its purpose the abolishment of
the Industrial Accident Board, and the vesting of powers, heretofore
and now exercised by said Board, in the District Courts of this state.

RESOLUTION NO. 8

Be it resolved, that the Board of Commissioners of the Idaho State
Bar is hereby directed to devise means best suited to geetre an ade-
gquate and comprehengive study of the gquestions involved in the exer-
cige of the pardoning power in the State of Idaho, to the end that
there shall be reported at the next meeting of this bar a concrete
recommendation designed for an improvement of the pardoning sys-
tem and its administration, ‘

Mr. President, that is all the recommendations that we have at
this time.




4s IDAHO STATE BAR PROCEEDINGS

PRES, ANDERSON: MNow, that leaves for consideration resslu-
tibn mumber four, with respect to the filing of resolutions,

What is the pleasure of this body with respect to thet resclution?

A VOICE: Mr. President, I move that “twenty-one days” be sub-
stituted for “two weeks,” and as s0 amended that the resolution be
adopted.

A VQOICE: I second the motion,
PRES. ANDERSON: Any discussion?

ME. E. B, SMITH: Mr. President, I have attended gquite a num-
ber of these annual sessions, and each time have I noticed that there
are suhjects which come up that -it would be impossible to present
resolutions upon if we are limited in that manner. Now, I know that
there are certain subjects which could be turmed into the secretary
within the two weeks, or twenty-one days, as the case may be. But,
right at the last minute, as this session is in progress there are things
that come up, upon which it is necessary that resolutions be presented
to the resoluiions committee, and it is supposed to keep that in mind
at all times during these sessions. Personally, I believe that resolu-
tion' number four is completely out of order.

MR, JAMES: ¥t seems to me that it would be a mistake to adopt
a resolution of that kind., It will tie our hands in these sessions in
many, many instances, I em wondering if it would not be better to so
redraft that resolution as to urge all attorneys to so prepare and file
their resolutions, as merely a suggestion.

MR. CALLAHAN: Mr, President, I don’t think this resolution ties
our hands at any future meeting of this body. I think if at the next
meeting of this body a resolution were submitted, which grew out of
the deliberations of the body itself, that the association could enter-
tain it. At the same time, this expresses the sentiment and the desire
and the policy of the association for the sake of more deliberate con-
sideration of these resolutions.

MR. GRIFFIN: Mr, President, I move that the resolution be
amended 80 g8 to read:

Resolved, that resolutions, except those arising cut of the pro-
ceedings at the meeting, to be submitted by the annual meeting of the
Idaho State Bar shall be filed with the Secretary thereof at least
twenty-one days before the annual session of the Idaho State Bar,
and that a copy of each resoiution be submitted by mail to members
of the Bar at least five days before the scheduled annual meeting,

A VOICE: I will second the motion as amended.

PRES. ANDERSON: All in favor of adopting the resclution, as
amended, and as just stated by Mr, Griffir, make it known by saying
aye. Opposed no. The ayes have it. The resolution, as amended, is
adopted.

FRES. ANDERSON: The next resolution coming up is number
five. 'All in favor of adopting the resolution make it known by saying
aye. Opposed no. The ayes have it, and it is so ordered.
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The next one is resolution number seven:

MR. GRAHAM: Mr. Chairman, I move that instead of adopting
that redolution, the matter be referred to the Locals for consdidera-’
tion to report at the next annual meeting,

MR. S. T. LOWE: I move that the resolution be placed upon the
table.

PRES. ANDERSCGN: Do I hear a second to elther of those mo-
tions? :

MR, BENOIT: I second the motion to table the resolution.

PRES, ANDERSON: It has been regularly moved gnd seconded
that resolution number seven be tabled.. All in favor of that motion
make it known by saying aye. Opposed no, Your motion' is lost.

‘What shall we do with resolution number seven?

MR, GRAHAM: I move tbat instead of adopting it, it be referred
to the Locals for consideration.

MR. G. W. SOULE: I second the mation.

PRES. ANDERSON: All in favor say aye. Opposed no, It is so
ordered. Resolution number eight: What is your pleasure with re-
spect to that?

ME. TOM JONES: I move it be adopted,
A VOICE: I second the motion,

PRES. ANDERSON: All in favor of the adoption signify by say-
ing aye. Opposed no. The ayves have it, and it is so ordered.

That is all the resolutions we have, except this one just submitted
by Mr. Smith, which has not been read.

Resolution number nine, proposed by tbe Judiciary division, is:

Be'it resolved, that the Legislative' Committee of the State Bar
be requested to draft an' act to be presented to a future legislature .
providing for an annwal meeting of the District Judges with the
Justices of the Supreme Court at some appropriate date in January,
the date to be fixed by the Chief Justice, for the purpose of discussing
and acting upon proposals for legislation intended to improve and
simplify the practice in_the courts of the sinte; and providing that
it shall be the duty of the Judges and Justices to attend and take
part in these proceedings, and that their actual expenses be paid out
of the State Treasury as tbeir other expenses are now paid,

MR. BENOTT: I move the adoption of that resolution,
MR. G. W, SOULE: I second the mation,

PRES. ANDERSON: It has been moved and seconded that the
resolution be adopted. Is there any discussion?

MR. E. B. 8MITH: Our committee, in studying over this reso-
Tution, had in mind suggesting that perhaps an annual meeting
would be out of ordér, and that perhaps the legislature should pro-
vide for a biénnial meeting. Have you any suggestion a5 to that?
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MR. A. L. MORGAN: As I understand, the purpose is to have
the judges convene there at a time when the legislature is in session,
and in that way try to get some judicinl legislation, Is that the idea?

JUDGE WINSTEAD: On this question, this resolution was pro-
posed and considered for this reason: The annual meeting of the Bar
Association comes at a tlme when in the two-judge districts there is
always one judge on vacation, and in the other disiricts many of the
judges are away. I have attended two of those sessions, and at this
session there wasn’t over twenty-five percent of the judges of the
state pregent. It is absclutely impossible to adopt resolutions, or do
anything else, unless you have a majority of the judges presemt, If
they have an annna! meetlng with the Supreme Court, and go over
matters, this committee, at least, of the District Judges can always
report to this section at this annugl meeting of the Bar; and if there
are any raatters to be considered, they can be reported back to their
annual meeting.

PRES, ANDERBON: Any further discussion?

MR. CALLAHAN: The question way made as to a biennial
meeting, and it wes suggested that the meeting be held while the
legislature was in session. I have some obgervations to make, If you
are going to have a biennial meeting, I suggest that you have the
meeting the year when the legislature is not in session, so thet the
legislature will not get the idea that you are meetlng to frame up
something, Y.egisiatures are sometimes suspicious. If a biennial
meeting is {0 be held, let it be held the year the legislature is not in
session, or else at some place except in Boise, so the suspicions of the
legislature will not be aroused.

PRES. ANDERSON: All in favor of adopting this resolution let
it be known by saying aye. Opposed no. The ayes have it, a.pd it is
g0 ordered.

A VOICE: I would like to offer a motion, as I did in the Local
Bar Section, that the Public Utllities Commission and the Industrial
Accident Board be requested by this State Bar Association to refrain
from setting cages for argument or trial during the week in which the
Idaho Bar meets, .

A VOICE: I second the motion.

PRES, ANDERSON: Any discussion? All in favor of the motion
let it be known by saying aye. Opposed no. The ayes have it, and
it is so ordered.

Is there any other matter. If not, I will ask Mr. Holden and Mr,
Tom Jones to conduct Mr, A, L., Morgan, the newly elected President
of the Idaho State Bar, to the stand. (Mr. A. L. Morgan was then
escorted to the stand.)

PRES. MORGAN: The introduction of a new president takes
the place of & motion to adjourn. This meeting is at an end,
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JUDGE SUTPHEN: Gentlemen, Judge Koelsch was chairman of
this section, but was unable to be here, and he asked me to help pre-
pare the program. I find that they have me listed here as chairman.
Since that is the case we will proceed, We should take up the dis-
cussion of the uniform Distriet Court rules. I have made a report
and prepared copies of the rules submitted at the last meeting of the
Judicial Section, and I mailed a copy to each of the District Judges.
I have a few answers from Judges who are not able to attend, and I
will read a few of these letters, so that you may get some of the
Buggestions.

From Judge Miles S, Johnson, of the Tenth District, at Lewiston:

“The major portion of the business in my district is transacted
at Lewiston where Court is kept in session except for the times I am
away from home, and we have never found eny necessity for rules
governing procedure. In fact, the attorneys are very much better
satisfied without rules than they would be with them., I am rather
inclined to the view that where the Bar is harmonious, at least in dist-
ricts like mine, it is much more satisfactory for counsel as well ag
the Court to have no rules. I was at one time compelled to establish
a rule that all pleadings should be double spaced as it iz extremely
trying on the eyes to reed pleadings that are typed single. space,

“I have no criticism of the rules you forwarded me in places
where there is & necessity for rules.”

From Judge Bert A, Reed, Coeur d'Alene:

“I have gone over the rules carefully and the only one to which
I have any serious objection is the proposed rule No. 15 for “Serving
objections to findings.”

“My experience has been very unsatisfactory in' that regard as it
is practically impossible to get counsel to agree, and, further, counsel
for the losing party would undoubtedly feel that he is prejudicing his
case on appeal if he appeals. Further, it resolves itself into the final
duty of the Court to prepare and file his own findings.

“T will also call your attention to rule No. 10. In case a party
wishes or desires to amend his pleadings to correspond with his evi-
dence adduced at the trinl or amendments made at bar which, how-
ever, do not change the issues, but would entail delaying the case.”

JUDGE SUTPHEN: In regard to rule No. 15 I believe Judge
Morgan has something to say later on the program.

A letter from Judge Hodge states:

“I have hastily glanced over the proposed rules, many of which
have in _substa.nce been adopted in this district. At first glance I do
not notice anything particularly objectionable.”

_ Judge Sutton from Weiser writes:

“During the past two weeks I have been trying cases at Caldwell,
and while there discussed the proposed rules with Judge Rice,
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“It is my personal opinion several of the rules are of no im-
portance and will serve no useful purpose. However, I have no ob-
jection t{o them and if they are adopted will do my best to enforce
them.

“If the matter of making rules for the District Courts is to be
handled as it was last year, nothing will be accomplished, in my
opinion. ¥ou will recall the Judges met in the so called Judicial
Section and went through the motiong of adopting rules. These were
then submitted to the open meeting of the Bar Association where
many of the adopted rules were amended or eliminated. As I view
it the District Courts either have the right to make rules or they
have not. If they have the right end make the rules, the Bar has not
any right or authority to amend or repeal or make new rules. I do
not mean to say the Bar should not be heard, but I do SRY there
must be an end to the proceeding somewhere,”

That represents the present attitude of some of the District
Judges,

I feel this way about it, that before definitely adopting these rules
in the various Districts we should be assured of the general cooper-
ation of the various District Courts in the State. I was wondering
if we have a full emough representation of the various Districts to
make & decision at this time.

JUDGE WINSTEAD: Mr. Chairmaxn, in view of the fact that
only four Districts in the State are represented, I move that the
consideration of the rules be deferred until the next session,

JUDCGE POR’I‘ER‘: I second the motion, Mr, Chairman.

JUDGE SUTPHEXN: All in favor of the motion signify by saying
aye. Opposed the same. The Ayes have it, and it will be so ordered.

Gentlemen, I hope that each of you will retain the copies that
have heretofore been sent to you. You will find a discussion by the
members of the Bar beginning at page 25 of the proceedings of the
Idaho State Bar meeting for the year 1936, Some of the criticisms
made by various attorneys to some of the proposed rules are there.
If we will all be _prepared at the next meéting with definite ideas as
to what we want to do, and try to get a larger representation, we will
be prepared to take definite action in regard to this matter,

.!udge Ailshie, you are scheduled to enlighten the jury here in
regard to legal ethics. Before you do so, ¥ will give you the privilege

of exercising four peremptory challenges, if you want to exercise those
chailenpes,

. JUSTICE AILSHIE: Mr. Chairman, I was just looking over the
jury when I came in, and the first thought that struck me was this
is & bum jury; and then when I observed two of the raembers of the

jury I concluded it was not only & bum jury but it was a hand picked -

one. In view of that I am going to lodge a challenge to the panel.
It is my judgment that the practice of the profession is intimately

connected with and bound up in the subject of judicial ethics, if we

are going to observe them; that if we are going to get anything out
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of this, and to profit by it, we ought to defer this subject until such
time as we can have & larger attendance. I think it.would be more
prefitable than it will be for us to discuss it here, For example, two
of the members of the Supreme Court and all the District Judges
will be up for re-election next election; one of the things that I want
to discuss, which is worthy of the consideration of the profession, and
not just the candidates for judgeship, is judicial ethics in conducting
a campaign, INow, we have a double barreled campsaipn here in Idaho
under our election system, and unless s man makes a center fire the
first time he has to talke a second shot at is. If you conduct & cam-
paign under the code of professional ethics in the canons of the
Arerican Bar Association which we have adopted, it tends to hamper
a man very much. Just how far he should go, and just what he should
do is a matter of a great deal of importance to the sixteen District
Judges in this State and every Judge of the Supreme Court and every
man who is going to aspire to any of those places. So that you effect
a large number of people. Now, the question arises too of the dif-
terence between judicial ethice with respect to the man who is in
office and the man who is out of office, and just a common prac-
titioner at the Bar, who is trying to rout you out of oftice.

‘What I had in mind was thet during this meeting we could have
this discussion in the open session of the Assoeciation, I am interested
it the reaction of the profession, For instance, there is one of the
canons the substance of which is that a candidate for the Bench
should not solicit the support of any practicing attorney. Well, you
have cut off a good part of your source of contect and your acquaint-
anceship when you do that. There are many phases of that question
that are worthy of consideration.. The same is true with reference
to people who have either present litigation, or have had litigation
in the past, or who have prospective litigation that may come before
you. And there is a guestion that has arisen, and gone to the griev-
ance committee, respecting men who are engaged in big business.
And, who is not in big business, but all of those who are in little
business. )

. I am filled up on' the subject, for the reason that I have discussed
it, and I have served on the Committee, and during my service on the °
Commitice we annoteted the canons of judicial and professional ethics,
and published the annotations, topether with the opinions down to
the year 1936, There are 50 many questions in' this that when, they
came before the Committee in 1932 the American Bar Association
passed a resolution authorizing a grievance committee to take up a
great variety of questions touching existing questions, conjectural

" questions, and questions that were apt to arise,

JUSTICE MORGAN: I am heartily in favor of bringing this on
for discussion' before the entire Bar, for the reasona Justice Ailshie

. has pointed out

Justice Crivens asked me to express his regrets to this meeting,
and also the Bar generally on tomorrow, because of his inability te
be here,

JUDGE SUTPHEN: Gentlemen, if there is no objection we will
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&0 as Judge Ailshie suggests: and have his talk before the Ba.r rather
than at this meeting,

I thought we might get an expression from the various Judges
a8 to their interpretation of the law and ethiecs in regard to partici-
pating in and attending pre-election parties, and getting introduced
thereat, when they are strictly partisan parties. The Democratic
party and the Republican party will call meetings at the various
school houses in the District, and the guestion came up in my mind
as to whether it was just proper for a candidate for the Bench to
attend the meetings of either party, and if it was permissable for the
Judges to do so.

The next matter we have on the program is Judge Winstead,

whomi we have scheduled for & talk on Publicity Control. We will be
glad to hear from you vow, Judge.

JUDGE WINSTEAD: Mr. Cheirman and Gentlemen:

The subject assigned to me for discussion is .Publicity Control.
This, I take it, has to do with the question of what control, iIf any,
& court may have over the publicity attending trials in genersl and
particularly criminal trisls where the offense charged involves a wide
public interest,

The need for such discussion’ and a consideration of this subject
has developed 83 an aftermath of the trial of Bruno Hauptmann in
New Jersey, certain criminal trinls in the movie-mad atmospbere of
California, and in other sections of the country where publicity-mad
judzes and notorioty-seeking members of the bar have made a
travesly of justice. Fortumately, the courts of Idaho have for the
mo;;t part been remarkably free from such criticism.

Every judge who respects his oath of office and who has a proper
a.pprecix_ation' of the duties and responsibilities of his position, abhors
the ides that & criminal trial sand particularly a trial on a capital of-
fense where a human life is at stake, should he so conduecied ss to
furnish a show for the public. A court of justice i3 not a place for
amusement, nor should it ever he permitted to become s substitute for
a circus, a veudeville, a movie, or e radio broadcast studio. It should
be a dignified tribunal conducted with all decorum and the propristies
which bhefit the occasion. Under our system of jurisprudence the
lowest and most despicable offender is entitied to and should receive
& fair and impartial trial.

A consideration of this subject naturally first raises the question
of ita possible cogf]ict with the Federal Constitution,

The Constitution of the United States ag originally drafted and
adopted did not attempt a systematic enumeration of fundamental
rights, and the absence of this was made n ground of persistent
opposition to the ratification of the Constitutton. To meet this situ-
ation, eight amendments were proposed and adopted, which since
have heen known as the American Bill of Rights.

The First Amendment to the Constitution provides in part that
Congress shall make no law abridgicg the freedom of speech or of
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the press, It will be noted that this provision undertakes to give no
rights; but it did recognize the rights mentioned as something known,
understoad, and existing, and it forbids any law of Congress that
shall abridge them., We are thus referred for an understanding of
the protection of the pre-existing law; and this must have been the
common law, or the existing statutes of the states. Aas the statutes
of the several states of the period had little to say upon the subject,
it is necessary to consider the common law and to interpret the provi-
sion in connection with the common law of the period.

I his work on “Constitutional Law,” Judge Thomas M. Cooley,
long recognized as one of our really great authorities upon the Federal
Congstitution and its limitations, hes this to say with regard to the
purpose of this provision:

“But in a constitutionzl point of view its chief importance
is, that it enables the citizen to bring any person in authority,
any public corporation or sgency, or even the government in
all its departments, to the bar of public opinion, and to compel
him or them to submit to an examination and eriticism of con-
duct, measures, and purposes in the face of the world, witb a
view to the correction or prevention of evils; and also to subject
tbose who seek public positions to a like scrutiny for a like
purpose. These advantages had been fully realized and enjoyed
by the people during the revolutionary epoch; the press had been
the chief means of disseminating free principles among the
people, and in preparmg the country to resist oppression; and its
powers for good in this direction had appeared so great as to
cast its other bewefits into the sbade. -It is a just conclusion,
therefore, that this freedom of public diseussion was meant to
be fully preserved; and that the prohibition of laws impairing
it was aimed, not merely at a censorship of the press, but more
particularly at any restrictive laws or administration of law,
whereby such free and general discussions of public interests
and affairs as had become customary in America should be so
abridged as to deprive it of its advantages as an nid to the
people in exercising inteliigently their privileges as citizens, and
in protecting their liberties.”

In his further discussion of this provision, Judge Cooley says:

“Full and fair reports of what takes place publicly . . .
in the courts high and low, are . . .. absolutely privileged. The
citizen has a right to be present a.t such proceedings, but the
reasons which throw them open to spectetors justify publication
for the benefit of those who cannot or do not attend, It ia only
by publicity of proceedings that those to wbom the liberty and
civil and political rights of their fellows are submitted can be
kept under a due sense of responsibility, and within the limits
of the rules that sbould govern their conduct, But the report
must be confined to the proceedings themselves, and must oot
indulge in defamatory observations, headings, or comments.
The priviiege, however, has never been extended to ex 'parte
proceedings or examinations the reason being that they tend to
mislead the public, rather than to enlighten it. One may pub-
lish these, but at the peril of being responsible if any untrue
statement made in the puhlication proves injurious to the stand-
ing, reputation or business of individuals.”

_In the years which followed the adoption of this amendment to
the Federal Constitution, there was a gradusl but perceptible change
in the character of our newspapers. The pamphlet style of the
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Revolutionary period with ite editorials, its essays on public questions,
its poetry and general literary makeup, gradually changed to the pres-
ent news form. In the early days each paper of consequence reflected
the opinions of some stalwart editor. The editors were personalities,
likte Waterson of the Courier-Journal, and others too numerous to
mention, Then improvements in c¢ommunication, changes in trans-
portation, and new machinery and equipment brought the newspaper
of today. News syndicates and canned ediiorials eliminated person-
alities, Sensationalism and propagsnda in turn cast their blight upon
the press and these in turn have at times appesred to the layman
even to be corrupting ihe courfs.

With sensationalism rampant in the public press, it was natural
that certain of the newspapers should attempt to make spectacles of
public trials where public interest had been aroused. In the Haupt-
mapn case this led to extremes, The sensational press had compe-
tition' with the movie and the radio.. Not being content with a state-
ment of the actual news of ihe trial, feature writers turned to all of
the mide issues of the case in the effort to work up human interest
stories. The judge was tired out from posing for pictures, the rival
lawyers lost sleep in presenting their case to the radio audience he-
fore they presented it in court; and then after it was all over, mem-
bers of the jury gave out interviews and became vaudeville attractions.

It is patent that such procedure not only temds to defeat justice
put to discredit the courts and to prevent & fair and impartial con-
gideration of the case. Such “freedom of speech” and “freedom of the
presg” as here indulged in tend not to promote liberty and democracy,
hut to destroy it.

Realizing the necessity of some action, the American Bar Asso-
ciation, in its Section of Criminal Law, through its Executive Com-
mittee, some time in 1935 appointed a special committee to consider
and report as to ways and means of curbing excessive publicity in
connection with criminal trials and this committee reported in Janu-
ary, 1936,

Relative to this matter the American Bar Association’ Journal in
its izsue of February, 1936, at page 79, says:

“Although this report originated in various phases of the
press and radio activity in connection with the Haupiman trial,
the Fxecutive Committee considered the matter in its broader
aspects, as to the prevention of publicity interfering with fair
trial and orderly determination in ¢onnection with other judicial
and guasi-judicial proceedings, including civil as well as criminal
trialy, The incidents of the Hauptmann trial were not regarded
as solitary. The Executive Committee voted that the Associa-
tion create a special committee of its members, to act in co-
operation with committees from press and radio organizations,
to see if sound and practicable standards can he formulated as
to such publicity, for enforcement through rules of court and
the action of press and radio associations, as well as by the
lawyers. The recommendations as to the conduct of criminal
tri:é: \:.,rill he the starting point for the work of the joint com-
mittee.

The recommendations of the special commeittee, in part, are:
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“In the foregoing report we have tried to make & fair pre-
sentation of salient facts. We have been moved less by apirit
of censure than by hope of remedial action. The excesses we
have described differ from practices in many other cases mainly
in degree.

“T9e {rial of & criminal ease is & business that has for its
sole purpose the administration of justice, and it should bpe
carried on without -distracting influences.

“Passing from the general to the specific we recomnmend;

“That attendance in the courtroom during the progress ol
a eriminal trial be limited to the seating eapacity of the room.

“That the process of subpoena or any other process of the
court should never be used to secure preferentinl admission of
any person or spectator; that such abuse of process be punished
as contempt.

’ “That approaches to the courtroom be kept clear, to the
end that free mccess to the courtroom be maintained,

“That no use of cameras or photographic appliances be per-
mitted in the courtroom, either during the session of the court
or otherwise.

“That no sound registering devices for publieity be permit-
ted to operate in the couriroom at any time.

“That the surreptitious procurement of pictures or sound
records be considered contempt of court and be punished as
such.

what the courtroom and the courthouse be kept free from
news distributing devices and equipment.

“That newspaper accounts of crimminal proceedings be 1im-
ited to accounts of occurrences in court without argument of
the case to the public.

“That no popular referendum be taken during the pendency
of the litigation as to the guilt or innocence of the accused.

“That brosdcesting of arguments, giving out of argumenta-
tive press bulletins, and every other form of argument or dis-
cussion addressed to the public, by lawyers in the case during
the progress of the litigation be definitely forbidden.

“That bulletins by the defendant issued to the public dur-
ing the progress of the trial be definitely forbidden. ’

“That public criticism of the court or the jury by lawyers
in the case during the progress of the litigation be not tolerated.

“That featuring in vaundeville of jurors or other court offi-
cers, either during or after the trial, be forbidder.

“That the giving of paid interviews or the writlng of paid
articles by jurors, either during or after the trial, be forbidden.

“That the atmosphere of the courtroom and adjacent prem-
ises be maintained as one of dignity and calm.”

Later the American Newspaper Publishers’ Association and the
American Society of Newspaper Editors appointed special commitiees
of their profession for the purpose of co-operating with a special com-
mittee of the Americar’ Bar Assoclation, of which Newton Baker ls
chairman, The result of this co-operative effort on the matter of
proper trial publicity, so far as I am advised, has not yet been made
public.
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The Editor and Publisher, recognized publication of newspaper
publishers, eatrly in 1936 ran an editorial entitled “Hippodrome Jus-
tice,” wherein it was said:

“ .. As a rule, we think, reporters on regular court runs
get along well enough with judges and lawyers, conserving the
rules of goeod journalism. The trouble seems to start when
alleged ‘experts,’ ‘white seals,’ feature writers, novelists, and
sundry other amateurs are dragged in to pep up the story. This
is entirely in the hands of editors who, however, are also vie-
tims of the competitive element in modern newspapsr work.
The Heuptman outrage, however, should indicate that there is
a limit to such ‘enterprise.

“Tt seems to us that the problem is and must be, in the
hands of the presiding judge. There can be no legislation to
govern it without the danger of an abuse which might easily be
worse than the one complained of. The press has full right to
enter a court room and report what is said and done there,
and public welfare demands that courts accommodate news
writers and facilitate thorough news ventilation. Reaction to the
‘gtar chamber’ is always easy, and would be guickly resorted to
by unscrupulous, vain and ignorant judges, under laws limiting
reportorial enterprige and freedom.

“The Baker Committee might well set up a standard of
ideal practice which would include & demand on the presiding
judge that a judicizl atmosphere be conserved in the court
room, that lawyers desist from propaganda activity in any
form, and that editors be urged to demand of their reporters
strict compliance with the orderly rules of the court if and
when they do not impede adequate reporting. The reform go
urgently sought by the right-thinking public may be realized,
we believe, through honorable and sensible cooperation of press
and bar. The press in general favors it."”

In the general discussion of the subject, the Milwaukee Journal
covered most of the suggestions of other papers by outlining a three-
point reform: First, a stricter regard for the dignity of the court -on
the part of the presiding judge; second, a strict enforcement of the
ethics of the legal profession which specifically forbid comment to
newspapers by lawyers concerning trials in which they are engaged;
and third, refusal on the part of papers to carry stories by writers
who weigh and express an opinion on the evidence in a trial while

it is in progress.

The suggestions contained in the recommendations of the special
committee of the American Bar Association and in the editorial com-~
ment above quoted are in my opinion timely and should receive the
attention of both the bench anrd bar of Idaho.

JUDGE SUTPHEN: Judge, I thank you very much. That was
splendid, and I know that we will all read that again in the proceed-
ings of this meeting. I think it is a subject we all want to bear in
mind in case we have an important criminal trial.

Gentlemen, Judge Morgan has the matter of Findings of Fact and
Conclusions of Law, which he will discuss.

JUSTICE MORGAN: Mr. Chairman, in the first place, it is
lamentoble that we have so few Judges attending this meeting, I am
prompted to make the suggestion that Judge Winstead made to me
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in & whisper a litHe while ago that the law should make it the duty
of all Judges to aitend these meetings; and it wouldn’t be amiss if
their expenses, when doing so, were taken' care of from the public
treasury. A great deal of good can come from meetings of this kind
of the Judges.

The subject which I am going to discuss is one of importance,
and one about which there should be a uniformity of practice; and
unless we can get together and discuss it we have very little chance
of agreeing upon it. Findings of fact of the trial judge who has had
the advantage of listening to the witnesses on the witness stand, if
they are based upon sufficient evidence in dispute, will be considered
bipding upon the Supreme Court. Your opportunities being much
greater than' ours of the Supreme Court, we are anxious to be hound
by them. It is a matter which does not invite argument, and there
would be a unenimity of opinlon about this, if these findings could
emanate from an unbiased source. I happen to know it is the prac-
tjce—a.nd Y am not criticising anybody, because I think the practice
is pretty gemeral—that the attorney for the party litigant who has
won hig guit is called upon to prepare the findings for the signature
of the trial Judge. In some instances probably the trial Judge reads
them, and possibly in some instances he does not. Now, you could
not find a more biased and prejudiced and badly warped source than
that. The ettorney who iz not biased and prejudiced in favor of his
client againgt his adversary is not very likely to be called upon to
draft findings. Probably the other fellow will draft them, He ig
either interested enough in his law suit to become & partisan, or he
isn’t likely to win, Now, that is all right with me. I have no objec-
tion to a trial Judge assigning the duty of preparing the findings to
the attorney who wins the case. But, I would like to have the trial
Judge certify that that is what occurred, rather than to leave it to the
gpeculation of the Supreme Court as to whether the trial Judge pre-
pared those findings or not. There is no one on the Supreme Bench
but who desires to be bound absolutely by the findings of the trial
Judge. But, if the attorney for the respondent makes those findings,
and the Trial Judge merely supplies the signature, it ought not to be
binding upon the appellate court, because it does not arise from an
unbiased source.

I should like a general discussion of that. Y should like to find
out how general it is for the Judges to make their own findings, and
how general it ig fm-_ them {o he made by the prevailing party.

The other question is one which is submitted entirely to the
gentlemen of the District Bench, and I don’t know whether the other
members of the Supreme Court feel the same way about it, or not,
but when a conclusion of law is reached if the Judge will kindly cite
the authority upon which it is based, it would be of great assistence
to_the appellate court. I know that frequently when you meke your
conclusiong of law you must have been persuaded by ome or more
caged, Now, that may find its way into counsel’s brief, and maybe
it does not. It ia a good deal owing to what the attorney thinks of
the applizability of the case, probably. But, if I could read a case
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which has prevailed upon you, Mr, Chairman, to make a conclusion of
law, I believe I could come more nearly seeing that case through
your eyes than I would be able to do if I did not have that case point-
ed out for me. It would be very little trouble to add the citation of
authorities which prompted the trial Judge to meake the comeclusion
of law, immediately following that conclusion of law, and I would be
very grateful for it. I do not suggest that you adopt a rule requiring
it, but I do suggest that it would be very welcome, so far as I am
personally concerned, if I could have it done. Because, naturally, the
Supreme Court desires at some time during the investigation of the
case to see that law suit through the trial Judge's eyes.

JUDGE SUTPHEN: In our practice, while we call upon' the
attorney for the prevailing party to prepare findings and conclusions
of law, we also give to the opposing counsel the right to make objec-
tions thereto within a specified period of time, genmerally five to ten
days. The opposing counsel then comes in and files objections to
the particular paragraphs of the findings and conclusions that he has
objections to. If there is then any question in the mind of the Court
about it he calls for argument by counsel. After hearing the matter,
the Court probably doesn't find it necessary to rewrite the entire
findings, but there may be a paragraph that he finds it necessary to
amend. That is our practice. If counsel for the opposite party makes
no objections within the period allowed for objections, it has been
my custom not to give them a very careful reading, but as a rule I
simply sign them up, unless something comes to my attention that
strikes me as being clearly out of place. I think it is the general
custom in the other Districts.

Now, of course, in regard to the conclusions, they are generally
based upon hriefs that have been submitted, and those generally
mention the authorities submitted. Those briefs will be available to
the Supreme Court as well as the District Court, and perhaps the
subject will be briefed more extensively when it appears before the
Supreme Court. I know it would be quite a job to list all the authori-
tieg that we might rely upon in support of any particular conclusion.

JUDGE WINSTEAD: The practice in the Third District is that
the authorities on which we base our conclusions are contained in
that system which has been so criticised, known as the meémorandum
opinion. As to the findings, in our District, and the same is true
in the Fourth District, they are prepared by the prevailing party, and
then the other side is given five days to malte objections, and if the
court is satisfled with the findingas which have heen prepared they are
adopted. But, often they are amended and corrected and changed.

JUSTICE MORGAN: T know that is true in the Third District.
But, I know when I was in the practice there were Districts where
giving of notice was not required. With respect to the memorandum
decision, it is a good thing, no doubt, but the difficulty is the leglsla.-
ture doesn’t recognize it as any part of a law suit.

JUDGE WINSTEAD: Where the memorandum decision goes up
it is unnecessary to annotate the conclusions of law.

IDAHO STATE BAR PROCEEDINGS 87

JUSTICE MORGAN: Where there are numerous decisions, if
there should be omne that you consider especianlly worthy it would be
a nice thing to have that pointed out in some fashion or other,

JUDGE PORTER: We give five days after the proposesd find-
ings are submitted fo oppesing counsgel. I appreciate the objection
raised by Judge Morgan, and it has occurred to me that the better
practice is for the trial Judge to point out pretty definitely in his
memorandum decision the ultimate facts that he finds in order to
guide counsel in the preparation of their findings,

JUDGE SUTPHEN: Weil, that is generally done in our mem-
orandum decisions, But, as I undeérstand, the legislature has not
recognized the memorandum decision as eny part of the case.

JUSTICE MORGAN: I wish that in case a memorandum decis-
ion has been rendered it could be incorporated in. the judgment roll,
It would be highly desirable. It is true it finds.its way into the tran-
script,

JUDGE McDOUGALL: Why isn’t the memorandum a part of
the minutes? Suppose you call it a minute, instead of o memoran-
dum?

JUSTICE MORGAN: Well, aren’'t the minutes, Judge, more in
the nature of the proceedings of the trial? If it could be made, in
any way, a part of the judicial proceedings I should certainly be very
glad to bé governed by it, and wherever it contradicted the findings,
in view of the fact that the findings are not always made by the
Judge, I would prefer to have him say he believed such and such
testimony, than to get it from the findings.

JUDGE STEVENS: Judge Morgan, even though it is no pﬁrt
of the judgment roll, if you find it in the transcript of course there
would be nothing to stop you from considering it.

JUSTICE MORGAN: I suppose not. It is the findings of the
court and his conclusions of law.

JUDGE STEVENS: I cennot speak for other Judges, but I
read tbem over carefully and counsel has an opportunity to object to
any finding. Iknow of no Distriet where that practice does not pre-
vail. In writing my memorandums I require that the findings be
prepared by the attorney for the successful party, and copies served
upon opposing counsel at least five days before being presented to me
for signature. I think Rule 10 of our rules in the Sixth District re-
quires that I really wish we had some way of citing those casex for
your benefit, 3o that you might get our viewpoint.

JUDGE, WINSTEAD: They are incorporated in the memoran-
dum.

JUSTICE MORGAN: Yes, but you don't invariably submit =&
memorandum.

JUDGE WINSTEAD: I do.

JUSTICE HOLDEN: Doesn't the successful party always cite
those cases which are in the memorandum decision in his brief on
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appeal. I would presume that the cases cited by the trial Judge in
his memorandum were applicable, and I see no reasson why the suc-
cesstul party wouldn't carry those cases in his brief on appeal.

JUSTICE MORGAN: Unfortunately, you have all manner and
type of lawyers. I can neme you lawyers as to whom there is no
way of forecasting what they will put in a brief.

JUDGE WINSTEAD: I think there are times when cases are
presented when it is up to the Judge to make an investigation as to
the authorities.

JUSTICE MORGAN: I may not be accuraie about it, but speak-
ing of the custom in the Eighth District, I have heard the complaint
made that findings are not served upon adverse counsel, and, at
times, the losing party will slip up and get findings and conclusions
signed. I don’t know what the truth of that mey be.

JUSTICE AILSHIE: I have had erperience in that District, and
I have had findings served on me that had already been signed, and
the first I had ever heard-of the findings was when I got a copy of
the findings that had been signed.

JUSTICE MORGAN: ‘That should not be done.

JUDGE SUTPHEN: I notice we have the subject Shorter and
Clearer Instructions to Juries. I expect all of us wish we could
shorten them. I haven't any solution to the problem. Every time
I have made an attempt to shorten up my instructions, and try to
make them clearer, and think that I have an idenl set of instructions,
counsgel comes in with about three times as many requested instruc-
tions as I contemplated, and by the time I get through it sounds
worse to me than it did before,

I had this experience: We had quite a number of stock instruec-
tions that came down to me from my predecessor, and I took it on
myself to eliminate some of the repetitions and shorten up the in-
structions to about half their former contepts. However, I found that
this is what happened: Counsel got wise to if, and took my old
stock instructions and presented them as requests. I have counsel
right now who, every time I attempt to use my present shortened
forms of instructions, get out their old instructions, and they have
everything in their requested instructions that I left out. So that I
didn't have much success oo’ that. If anyone has any suggestions on
this subject of how we can simplify our instructions I would be very
glad to hear from him. '

I think that anyhody who sits back in the court room and listens
to the reading of the instructions in the average damage case would
have a very poor idea of what the law was;, and I can’t see how a
jury can have a very clear idea of the law of the case, after hearing
the instructions read in the average damage case. By the time they
have heard the various instrutctions on the law of negligence, and
contributory negligence, and last clear chance, and all of the various
other legal points that have been raised, their minds cannot help hut
be confused. In the average damage case—and I suppose the other
Judges have had the same experience I have—I find that fifty or
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sixty instructions is about the rule, and I do not believe the jury
can absorb it—I know I cannot—on the first reading. I read them
three or four times before I understand what it's all about.

I am very much dissatisfied, to tell you the truth, about the mat-
ter of our instruections we are giving to juries. I am not only dissatis-
fied with my own, but I am dissatisfied with other instructions that I
have read in other cases in which I have seen transeripts. I haven't
any suggestion in mind, but I do think that eventually we should get
away from our practice of giving instructions, and that we should
eventually change the law, and have a practice very similar te our
equity cases where the jury finds certain questions of fact, and they
are not required to read long briefs—you might say—on legal subjects
which are beyond them and which they cannot possibly understand
without more study than it is possible by just hearing the instructions
read.

The next proposition that we heve listed is Suggested Reforms in
Practice and Procedure. I wonder if anyone has any suggested re-
forms that we should submit to the Bar or to the legislature, I ap-
preciate that we have this job to do on the first day of July of each
year, to submit them to the Chief Justice. Occasionally I do that,
but more offen I forget to do it. Unless one keeps track of every
case he is liable to find at the time of making the report thet he
has forgotten many of the points that he might have had in mind
otherwise.

JUSTICE MORGAN: So far as I know, you are not out anything
by forgetting, because the suggestions are always incorporated in the
proposed amendments of the Supreme Court and delivered to the Gov-
ernor, and up to the present I have never been able to trace cne of
those suggestions beyond the Governor. It never gets to the legisla-
ture, apparently. So, I imagine we may as well forget it, or else de-
liver a copy to the judiciary committee of each house.

JUDGE SUTFHEN: Well, T think it is our duty as Judges to
bear that in mind, and to meke our suggestions that we may have,
from time to time, and that we should mail those in to the Chief Jus-
tice on the first day of July.

JUSTICE MORGAN: T wish we had a practice in this State
wherehy judicial procedure were & matter of court rule, uniform court
rule throughout the state, rather than a matter of legislation.

JUDGE STEVENS: I was just telling Judge Winstead about
trying a case involving the foreclosure of an attorney’s lien. The at-
torney's lien attached back in 1930, and the worlk was not completed
until 1933. In the meantime the property had been mortgaged, and
the question was whether the mortgage lien was superior to the at-
torney's lien. There is mo statute with respect to the filing or the
foreciosure of an attorney’s lien. It seems to me an attorney's lien
should be recorded. The mortgagee had no notice of attorney's
lien; he had no actual notice; and the filing of the attorney’s lien
did not constitute constructive notice because it is not required by
the statute that such a lien should be recorded: and he made the loan
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without any notice of the attorney’s lien. There should be some
proceeding to protect persons who are loaning money on property,
or buying property. There is no method now by which it could be
done, that I ko'ow of.

JUSTICE MORGAN: That is right, There should be some
method of protecting the attorney, as well as the public.

JUDGE SUTPHEN: Going hack to the matter that you sug-
gested a moment ago—tbet is, the power of the Court to regulate
procedure, I think we had a discussion on that at the last meeting
of the Bar, as to the power of the Court to modify and to emect rules
of practice and procedure. I gained the impression that that right
was fundamental with the Courts but that we in this State had just
allowed the legislature to take over that responsibility, and the re-
sult is now that it would be difficult for us to take it away from the
tegislature, unless we had a legislative enactment which would re-
invest it in the Courts.

JUDGE COWAN: That could be done by a constitutional amend-
ment,

JUDGE SUTPHEN: It wouldn't take a constitutional amend-
ment, would it, Judge?

JUDGE COWAN: Well, it might, under the practice that has
grown up in this country from the beginning., Courts should be author-
ized by the constitution to prescribe rules of procedure, and legisla-
tures, composed of two-thirds to nine-tenths laymen, should not be
permitted to change the rules of procedure, There are so many
amendments or changes in the statutory procedure at the behest of
some man who has neglected something sometime or other, by missing
a requirement of the statute, that has knocked him out of court, and
he thinks that oughi to be changed, Those changes should be made
by professional men, men who undersiand the business, and who can
malkie the changes, where one change would necessitate the changing
of scmething else, to make it harmonious. I think the constitution
should be amended so that the matter of procedure should be con-
troiled by the courts, where it was originally intended to be, and
where it ought to be; and then a law should be passed requiring the
Justices of the Supreme Court and the Judges of the Distriet Courts,
together with perhaps a few selected practitioners, to mee{ once a
year for the purpose of perfecting the procedure.

JUSTICE MORGAN: In addition to that, let me suggest that
the Board of Pardons be required to meet with the Judges, and see
if they cannot get together on some kind of a uniform system of
punishment for crime,

JUSTICE AILSHIE: A year ago I suggested in a paper to this
association, and cited a good many authorities to support it, that the
courts have the power to make rules for the conduct of the business
of the courts, And further gsuggested that it has been dome else-
where, under similar constitutional provisions, and could be done here
if the legislature would pass an act authorizing the Supreme Court,
efther. through its Justices, or in cooperation with the Judges of the
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District Court, to adopt uniform rules throughout the state, and to
have supervision-and control in matters of practice and procedure.
And T think I quofed a statute, probably from Colorado, or the state
of Washington, in that paper. This, in my judgment, is the way to
handle this thing, to have uniform rules, to have the benefit of ad-
vice and counsel, not only of the Justices already there, but of a rep-
resentative body of the trial Judges, to promulgate those rules and
regulations.

JUDGE SUTPHEN: That contemplates the Supreme Court
would probably announce to the Bar that they contemplated certain
changes, and then there would be a hearing before the Supreme Court
oh the changes? I think that the rule, as suggested at your talk last
year, provided for the turning over of the rule making power to the
Supreme Court to make rules of precedure and practice, and modify
any existing legisiation.

JUSTICE AILSHIE: As I recall, I quoted in that paper the
Washington statute, which is the same as the Colorado statute, and
referred to the decisions of the courts of those respective states upon
the statute which authorizes the Supreme Court to promulgate rules
of practice and procedure to prevail over the state. 'I examined the
authorities very carefully before preparing the paper.

JUDGE OOWAN: Wouldn't the difficulty with thai situation at
the present time be this: ‘Thal the legislature would consider an act
of that kind an abandonment of suthority on their part? And would-
o’t you be liable to meet up with the further trouble that a subsequent
legislature might come in and try to retract the authority that they
had already given? You would be in a continual state of difficulty
over that, if one legislature did not look at it in the same light ns
another legislature looked at it. If the matter were fixed by consti-
tutional provision, then there could be no gquestion about it; there
never would oceur any quarrel beiween' the legislature and the inde-
pendent judiciary branch. :

JUDGE SUTPHEN: Logically, all matters of procedure and prac-
tice should be under the control of the Court, and finally the Supreme
Court should determine those questions, and any amendments, of
course, should be made after hearing is had.

JUDGE COWAN: A yearly meeting of the Justices of the Su-
preme Court and District Judges, for the purpose of making changes,
could keep fairly well abreast of the matter.

JUDGE SUTPHEN: I should think {hat in & case of that kind
there probably shouid be a commit{iee appointed whose duty it should
be to make the suggested changes that should be submitted fto the
Supreme Court, and then a hearing provided in which counsel gener-

"ally could file objections, and after consideration then have the matter

finally determined by the Court, for the more imporiant matters of
practice and procedure.

JUSTICE ATLSHIE: The Supreme Court has been operating in
Washington, and apparently they have had none of the difficulties
which Judge Cowan anticipates there. They are opcrating under that
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form of statute, and the Supreme Court of the state has promulgated
the rules of practice and procedure for ali the courts of the state.

JUSTICE MORGAN: It would be much easier to get an amend-
ment of the statute, which requires & majority of each house of the
legislature, than it would be to get o constitutional amendment sub-
mitted,

JUDGE COWAN: The only practical way that could be done
would be by a constituticnal convention. Whenever a constitutional
convention is called that matter ought to be taken up and incor-
porated in the constitution.

JUSTICE MORGAN: Dovetailed into this guestion is the sug-
gestion that we ought to take some steps to get a more representa-
tive bady of the Judges to attend these meetings.

JUDGE WINSTEAD: Along that line, Judge, it seems to me that
our section the last couple of years has been a flop. I think this is
the wrong time of the year to have this Judicial Section' meet. Some
of the Judges are on vacation, and we can’t expect those men to give
up their vacations. It seems to rne the proper time for these meet-~
ings is in January, at Boise, with the Supreme Court, and that the
Judges of the District Court should be regquired to attend, and be
allowed their mileage. And then, whatever is agreed upon that Janu-
ary session, a committee can be appointed to present the findings of
this section to the State Bar at their summer meeting. In that way
it assures the attendance of at least a majority of the Judges of the
state. We haven't half of the Judges of the state here, and we can't
act on anything.

JUDGE TAYLOR: Mr. Chairman, it seems to me that perhaps
that suggestion of Judge Winstead's could be carried out by modifi-
cation of the statute referred to a few minutes ago, which reguires
the District Judges to report to the Supreme Court, and the Supreme
Court to the Governor, such defects in the laws as come to their at-
tention. If that could be handled to the legislature in the form of an

act amending that section of the siatute, and providing that these .

meetings be heid in January, at Boise, I believe the legislature would
be quite receptive to an amendment of that kind.

JUSTICE MORGAN: If the Judges of‘this state will get behind
these recommendations as nearly unanimously as we can, I am sure
we can get the Governor to incorporate’it in his messege to the legis-
lature, and we ought to be able to get them adopted without very
much trouble, We have always mailed the recommendations of
yourselves, and our own, to the Governor, and not waited upon him

personally, and the result is they have been overlooked, or lost, or

maybe he never saw them al all.

JUDGE WINSTEATD: I think a whole lot more could be ac-
complished at such a meeting, There is no use taking the time in
these meetings, unless we accomplish something; and we cannot
accomplish anything unless the boys are here. We have a better
representation here now, however, than we had lagt year, I believe.

JUDGE TAYLOR: I move edoption of the following resolution;
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Be it resolved that the legislative committee of the Idaho State Bar
be requested to draft en act to be presented to a future legislature
providing for an annual meeting of the District Judges with the Jua-
tices of the Supreme Court, at some appropriate date in Januery, the
date to be. fixed by the Chief Justice, for the purpose of discussing
end acting upon proposals for legislation intended to improve and
simplify the practice in the courts of the state; and providing that it
ghall be the duty of the Judges and Juatices to ‘attend and take part

in these proceedings, and that their actual expenses be paid out of

the State Treasury as their other expenses are now paid,

JUDGE SUTPHEN: Those in favor of the adoption of the reso-
lution signify by saying aye. Those opposed, no. The ayes have it,
and the resolution is adoptied. )

Gentlemen, have you any other matters for discussion, or any
other actions that you want to take?

JUDGE TAYLOR: Mr, Chairman, Doector Warner is here from
the State Hospital South.

JUDGE SUTPHEN: Doctor, we are pleased to have you here.
We will be very happy to hear from you,

DOCTOR WARNER: Mr, Chairmen, and gentlemen. I want to
express my appreciation for what you are trying to do in dealing
with those unfortunates whom aleohol has gotten the best of, and
whom you send to us. I desire to say that we are doing what we
can, not to just keep these men for troubling their communities, but
we are doing all we can to cure them of the curse. We are trying to
deal with those men in a8 way that we can return them to you, and to

~ your communities and to their homes and families with the capacity

to really meet the temptations that come to them and live as good
citizens, and we desire to cooperate with you in every way possible.
We hope to be able i & short time, and we are trying now, to look
after these men to some extent after they return to their communities;
paroling them out te individuals, and we will be giving them some
supervision during that time that we may help them adjust themselves
and find it is possible to live mormal lives.

T court your counsel in dealing with these men. “You may please
call upon us for any service we can render, and we court your fel-
lowship and cooperation.

JUDGE SUTPHEN: Thank you, Doctor.

Doctor, what time do you find generally is necessary for the cure
of these cases? .

DOCTOR WARNER: Personally I have not had experience
enough to mnawer that intelligently. I have read some on the sub-
jeect, but not enough to pass judgment, My personal opinion is that
those men can be compelled to-stay there too long, as well as too short
a time. If they are compelled to stay there too long they are apt
to bave a feeling that it is not for the purpose of a cure, but as &
penal matter, and their reaction is apt to be unsatisfactory. If we
have some way whereby we can keep them until we feel they are
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competent to rettrn to society, and then give them supervision after
they return, we think that that perhaps is better than to try to keep
them ali the same length of time. The length of time is dependent
to some extent on the circumstances in each case. Some require a
great deal longer. Then there is a great deal of difference in home
conditions, and an individual who has adjusted himself so that he can
live in comparative ease with us may not be able to return' to. certain
situetions under which he lived before. I should sey that the con-
dition at home has a great deal to do with the length of time he ought
to stay; and, personeily, I think we have some respongibility in find-
ing a place where he can straighten up. Fregquently the home com-
funity is the wrong place for him. Some times we might be able to
parole them to some other neighborhood where they would be free
from these temptations, But, as to the length of time, I think that
should be determined from each ease, And I think they ought to be
under supervision after they come Qut.

JUDGE SUTPHEN: As I recall the law it provides for confine-
ment in your institution not exceeding two years, and that it may be
any time in between. Butl, your institution hes the power to parole
them at any time that you may see fit

DOCTOR WARNER: Some of you send them in ‘;QJ definite
sentences; some of you say they are subj?ct to the usual rules in in-
sanity cases; and others of you say nothing about it.

JUDGE SUTPHEN: The law specifies that you must fix a defin-
ite period.

JUDGE WINSTEAD: The trouble in the past has been lack of
supervision after they have been paroled. I feel if we would follow
up the genmeral situation by a supervised parole that the time that
has been spent down there might have accomplished something.

DOCTOR WARNER: I heve the aame feeling about that, Mr.
Chairman, in reference to these cases and the cases of ordinary In-
sanity, that we make a great mistake by not piving those people
supervision when they come out. I myself am trying to do something
on that now.

JUDGE SUTPHEN: Thank you very much, Doctar.

Gentlemen, were there any other metters that you want to discuss
at this meeting? If not, we will stend adjourned.
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COMMITTEES, Canvassing 8, 49
Resolutions 4, 79
Burvey 43
COURT RULES, Uniform District 87
D
DECEASED MEMBERS, list of 8
Resolution 79
DISCIPLINARY PROCEEDINGS, report ]
DISTRICT COURT RULES, Uniform BT
B
ELECTION, Commissioner 8, 49
ETHICS, canons of 5
Address 51
Discussion 88
EVANS, P. J, Chairman Local Bars Section 14
EXAMINATION OF TITLES, address ... 20
Resolution : 81
F
FINANCIAL CONDITION OF ATTORNEYS 43
FINDINGS OF FACT AND CONCLUSIONS OF LAW, Address ... 94
FRAZIER-LEMKE ACT, Address : 72
G
GRIFFIN, SAM S, Secretary's'Report 4
H
HYATT, PAUL, Address 15
X
ILLEGAL LAW PRACTICE 4
INDUSTRIAL ACCIDENT BOARD, Abolishment ..._....o..o...____81, 83
Request re Bar Meeting 84
INSTRUCTIONS TO JURIES 98
J
JUDGES MEETINGS, Legislation For 19, &3, 103
JUDICTAL ETHICS, Address 51
Discusaion 38
JUDICIAL SECTION, Proceedings [:5)
Report of 18
Resolution 19, 83, 103
JURIES, Instructions to 98
] L
LAW, Tlegal Practice 4
LICENSED ATTORNEYS, number 7
LICENSE FEES, Attorneys, Increase 14, 49
LOCAL BAR ASSOCIATIONS, list of : :
Matters referred to 23, 49, 50, 81
Organization 6, 50
Bection, Officera 14
Report : 14
Rules 8
Officers, list of 2
M
McCUTCHEQN, OTTO E., Address 19
MORGAN, Wi, M, Address 30, 94
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N
NON-RESIDENT ATTORNEYS, Rule 5

) L1
OFFICERS, Idaho State Bar 2
Judicial Section 87
Local Assoctations 2
Local Bars’ Section 2, 14
Prosecuting Attorneys' Section 13

|
PARDONING POWER, Abuse of, Address 51
Discussion 8z
Study of, Resolution 81, 83
PRACTICE AND PROCEDURE, Reforms 89
PRACTICE, Illegal, of Law 4
PRESIDENT, Address 3
Blection 84
PROCEDURE, Reforms 98
PROCEEDINGS, Judicial Section 85
PROSECUTING ATTORNEYS' SECTION 13
PUBLICITY CONTROL, Address 90
PUELIC UTILITIES COMMISSION, Reguest re Bar Meetings ...... 84

. R
RAY, I E, Secretary Local Bars Section 14
REFORMS IN PRACTICE AND PROCEDURE SRR ||
REPORTS, Canvassing Committee 49
Judicial Section 18
Local Bars’ Section 14
Prosecuting Attorneys’ Section 13
Regolutions Committee 79
Secretary 4
Survey Committee 43
RESOLUTIONS, Abolish Industrial Accident Beard PR .3 T - |
Deceased Iembers 79
Examination of Titles 81
Judges' Meetings 19, 83, 103
Pardoning Power Study 81, 83
Prosecuting Attorneys i3
When to be Submitted 80, 82
RESOLUTIONS COMMITTEE, Appointment 4
Report 79
RESPONSIBILITY OF THE BAR, Address 3
RULRES, Admissions 5
Discipline ' 8
Eithics 5, 51
Governing Bar ]
Locel Associations 8
Non-resident Attorneys 5
Tniform District Court BT

s
SECRETARY, Local Bars® Section 14
SECRETARY'S REPORT 4
SECTIONS, Judicial 18, 85
Local Bars 14
Prosecuting Attorneys . 13
SENTENCES FOR ALCOHOLISM 103
SMITH, MARY, Opening Discussion 64
SNOOK, FREDRICK H, Opening Diseussion ... g2
SOCIAL SECURITY, Address 44
STEPHAN, FRANK, Address 51




110 IDAHO STATE BAR PROCEEDINGS

SUPREME COURT, Oral Argument in, Address cecceeereecveerecrenns

Discussion

19
2

Referred to Local Bars

SURVEY COMMITTEE, Report

T
TITLES, Examination of, Address

Reference to Local Bars

50
43

. 30

81

U
UNIFORM DISTRICT COURT RULES ..

87

. w
WARE, MARCUS J., Opening Discussion

21

WARNER, DOCTOR, Address
WINSTEAD, CHARLES E., Address

103
20

-






